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INTRODUCTION
· In Magill v Porter [2002] 2 AC 357 the House of Lords finally laid to rest the Gough
 “real danger of bias” test by endorsing (with modification) the formulation adopted by the Court of Appeal in Re Medicaments (No. 2) [2001] 1 WLR 700. Thus from now on the question was “whether the fair-minded observer, having considered the facts, would conclude that there was a real possibility that the tribunal was biased”. This brought the law of England and Wales into line with that of Canada, Australia
 and New Zealand as well as Scotland: see Meerabux v A-G of Belize [2005] 2 AC 513. It also (or so it has been held) meant there was no difference between the common law test of bias and the requirement for impartiality contained in Article 6 of the Convention: see the House of Lords decision in Lawal v Northern Spirit [2003] ICR 856;
· All then should be well with the modern approach to bias but is not;
· Even leaving aside any difficulties that remain about how to apply the Porter test there are two aspects to the modern approach to bias which blight the law:
· first, the abandonment of a very important distinction between bias as the result of an interest (be it financial or otherwise) and the notion of pre-determination;
· second, the extension of the automatic disqualification principle by the House of Lords in R v Bow Street Metropolitan Stipendiary Magistrate, ex p Pinochet Ugarte (No. 2) [2000] 1 AC 119 
(1) PRE-DETERMINATION: WHAT WENT WRONG?
R V SECRETARY OF STATE, EX P KIRKSTALL VALLEY [1996] 3 ALL ER 304
· Although given the date of this decision it was seeking to apply the now disfavoured Gough test it is difficult not to regard this case, at least in some ways, as a jurisprudential high point for the modern approach to bias;

· Sedley J. observed that “the surrender by a decision-making body of its judgment” i.e. predetermination “while it can be legitimately be described as a form of bias, is jurisprudentially a different thing from a disqualifying interest
 held by a participant in the process” (see p. 319). Between these two concepts, there was said to be, “a difference of kind and not merely of degree”. 

· Sedley J.’s judgment (at 315c – 330c) contains a compelling account of the case-law to support there being two distinct principles;

· In Kirkstall it was argued by one of the parties that the Gough test had no application whatever to local authorities or indeed to “the generality of decision-making bodies governed by the principles of public law” – even where an interest was in issue - but rather applied only to those exercising judicial functions
. This was a bold argument, and a bad one;

· Sedley J. referred to the decision in R v Chesterfield BC, ex p Darker Enterprises Ltd [1992] COD 466 as illustrating the existence of two distinct principles in this context …
R v CHESTERFIELD BC, EX P DARKER ENTERPRISES LTD
· This case concerned a renewal of a sex shop licence which was refused by a sub-committee of a council. The committee was chaired by a councillor known to be strongly opposed to sex shops in general and to the applicant’s shop in particular and contained another councillor who was a director of the Co-operative Society which owned the neighbouring retail premises and which hoped to expand into the sex shop premises if the licence was not renewed;

· Brooke J. held that the chairman’s participation was unobjectionable provided that, whatever his views, he was prepared to listen (this is the crucial distinction between predetermination which is objectionable and predisposition which is not – see further below) but that the participation of the other councillor despite his declaration of an interest and consequent abstention from voting would have persuaded a fair minded observer who knew of his Co-op connection that it was unfair for him to have been present and to have participated in the questioning;
· Brooke J made clear the existence of two distinct legal tests. That is to say the test for apparent bias was not to be applied in considering whether the expression of a view on the merits of the matter to be decided amounted to pre-determination. Instead the relevant test to be applied in considering whether a decision-makers interest in the matter in hand prevented his participation was simply whether he had closed his mind.
PREDETERMINATION vs. PREDISPOSITION

· Sedley J. in Kirkstall said that the principle of law that sought to prevent predetermination was different to (but equally important to) that concerned with apparent bias by reason of having an interest in a matter– “the decision of a body, albeit composed of disinterested individuals, will be struck down if its outcome has been predetermined whether by the adoption of an inflexible policy or by effective surrender of the body’s independent judgment” – whether there was predetermination by a decision-making body was a matter to be judged by the Court but not by reference to the appearance of bias test i.e. on the current law whether the fair-minded observer, having considered the facts, would conclude there was a real possibility of bias. Instead such matters “will be governed by the separate line of authority on predetermination” and will require the Court to distinguish (see p. 325) between (within the relevant statutory framework) “legitimate prior stances or experience from illegitimate ones”. Bertrand Russell once warned against confusing an open mind with one which is empty;
· Thus on Sedley J.’s exposition of the law, where one was concerned with an allegation that a decision-maker had some interest in the matter being determined, the apparent bias test applied whatever the nature of the decision-maker (judicial, quasi-judicial or administrative). However, as regards an allegation of predetermination against a non-judicial decision-maker the apparent bias test had no application
;
· See further the later cases of:

·  R (Louden) v Bury School Organisation Committee [2002] EWHC 2749 (Admin):

“The distinction between (disqualifying) pecuniary interests and (non-disqualifying) potential pre-judgment arising from prior publicly stated views in the case of administrative bodies … is well-established: see e.g. R v SSE ex p Kirkstall Valley Campaign [1996] 3 All ER 305.  This accords with well established law in the local authority field where it has long been held that political application and party loyalty and a party whip do not disqualify: see Baxter’s case and R v Bradfield MCC ex p Wilson [1989] 3 All E.R. 140” (emphasis added)
· R (Cummins) v Camden LBC [2001] EWHC Admin 1116 per Ouseley J. at para. 256:

“I accept Sedley J's analysis of the two distinct principles.  The first question is whether there was a real danger that a Councillor's decision would be influenced by a personal interest, or putting it in what may be a slightly different formulation of the test for bias, following In re Medicaments and Related Classes of Goods (No2) [2001] 1 WLR 7277 CA: would the fair-minded observer, knowing the background, consider that there was a real danger [now possibility] of bias from, in this context, a personal interest held by a councillor?  There is an important distinction between bias from a personal interest and a predisposition, short of predetermination, arising say from prior consideration of the issues or some aspect of a proposal.  The decision-making structure, the nature of the functions and the democratic political accountability of Councillors permit, indeed must recognise, the legitimate potential for predisposition towards a particular decision.  The source of the potential bias has to be a personal interest for it to be potentially objectionable in law." 

· In the Australian textbook Judicial Review of Administrative Action Aronson put the matter is put in this way:
“The bias rule forbids prejudgment, but varies the content of that term to accommodate the widely varying circumstances within its scope. At one end of the scale are judges, who are exhorted to approach each case with no preconceptions peculiar to the case, the parties or their witnesses … At the other end are Ministers and senior policy planners, whose abilities are said to be in inverse proportion to the degree of judicial detachment they bring to bear on the job.”
AN ASIDE ON FRANKLIN V MINISTER OF TOWN AND COUNTRY PLANNING [1948] AC 87 
· Sedley J. (see p. 321) in formulating the scope of the principle that prevented predetermination appeared to take a somewhat dim view of the House of Lords decision in Franklin;
· In Franklin there was a challenge to the decision of the Minister (Lewis Silkin) to make, following the consideration of objections at an inquiry, the Stevenage New Town (Designation) Order 1946. The challenge was based on things said by the Minister in a speech he gave, before he considered the objections, at a public meeting in Stevenage town hall (see pp. 90 – 91);
· The House of Lords thought the case had nothing to do with bias (see p. 103, which was to be confined to its proper sphere) and rejected the challenge on the basis that the speech did not show that the Minister “had forejudged any genuine consideration of the objections or that he had not genuinely considered the objections at the later stage when the were submitted to him” (p. 105);
· What Sedley J. did not like about Franklin was presumably the outcome (the predisposition – if that is what it was - was rather strong!). As Aronson (see above) says “[t]he case has been criticised, but the result is surely correct. A Minister’s passionate commitment to wide to a wide ranging proposal is something that the courts cannot and should not tame”
THE MODERN APPROACH– PREDETERMINATION JUDGED BY REFERENCE TO THE APPARENT BIAS TEST
· Condron v National Assembly for Wales [2007] LGR 87 provides a good starting point for the modern approach which seeks to judge predetermination by administrative decision-makers by reference to the test for apparent bias. I will return in a moment to how we got to this position.
· In Condron a planning decision committee of the NAW had to consider on appeal an application for planning permission for opencast mining following an inquiry which resulted in an inspector recommending the grant of consent. The decision of the committee to grant was challenged on the basis of an alleged comment made to an objector, in the course of a chance encounter and terse conversation about the proposed development, by one of the committee’s members. He is alleged to have said in advance of the meeting that he was “going to go with the inspector’s report”. 

· Accordingly this was on Sedley J.’s analysis a classic case of alleged predetermination. The Court of Appeal analysed the case by reference to the principles applying to apparent bias (see para. 5ff of the judgment of Richards LJ). Richards LJ refers to the learned Judge below having said that the type of bias alleged was “possible predetermination”. The Judge below and the Court of Appeal applied and adopted a passage from the judgment of Richards J. in Georgiou v Enfield LBC [2004] BGLR 497 at para. 31.
· In Georgiou listed building consent and planning permission was sought and the proposals considered by the authority’s conservation advisory group (CAG). CAG was charged with advising the authority’s planning committee on the implications of proposals affecting listed buildings. CAG expressed unqualified support for the proposals. 4 members of the CAG sat on the planning committee which subsequently granted the consents sought – one was the chair of the planning committee and all voted in favour. It was alleged that this gave rise to a real appearance of bias. Richards J. allowed the claim.
· Richards J. (as he then was) said that he saw the force of the analysis in Kirkstall Valley which was picked up and applied in Cummins but said at paras. 30 - 31
“30. It seems to me, however, that a different approach is required in the light of Porter v. Magill.  The relevant question in that case was whether what had been said and done by the district auditor in relation to the publication of his provisional conclusions suggested that he had a closed mind and would not act impartially in reaching his final decision:  see e.g. the background set out by Lord Hope at pages 491-492 paras 96-98.  Thus it was a case of alleged predetermination rather than one in which the district auditor was alleged to have a disqualifying interest.  Yet it was considered within the context of apparent bias, and the decision was based on the application of the test as to apparent bias which I have already set out.  There is nothing particularly surprising about this.  I have mentioned Sedley J's observation in Kirkstall Valley, as quoted in Cummins, that predetermination can legitimately be regarded as a form of bias.  Cases in which judicial remarks or interventions in the course of the evidence or submissions have been alleged to evidence a closed mind on the part of the court or tribunal have also been considered in terms of bias:  see e.g. London Borough of Southwark v. Jiminez [2003] EWCA Civ 502 at para 25 of the judgment, where the test in Porter v. Magill was accepted as common ground and was then applied.  

31. I therefore take the view that in considering the question of apparent bias in accordance with the test in Porter v. Magill, it is necessary to look beyond pecuniary or personal interests and to consider in addition whether, from the point of view of the fair-minded and informed observer, there was a real possibility that the planning committee or some of its members were biased in the sense of approaching the decision with a closed mind and without impartial consideration of all relevant planning issues.  That is a question to be approached with appropriate caution, since it is important not to apply the test in a way that will render local authority decision-making impossible or unduly difficult.  I do not consider, however, that the circumstances of local authority decision-making are such as to exclude the broader application of the test altogether.”
· So it seems that it was because of Porter that the distinct principles identified in Kirkstall Valley have been collapsed together. However, as we shall see it is questionable if Porter justifies the modern approach to these issues as set out in Georgiou and Condron.
WHAT HAPPENED IN CONDRON: THE MODERN APPROACH IN ACTION
· In Condron Richards LJ said at para. 43:

“We were referred to various cases in which the distinction has been drawn between a legitimate predisposition towards a particular outcome (for example, as a result of a manifesto commitment by the ruling party or some other policy statement) and an illegitimate predetermination of the outcome (for example, because of a decision already reached or a determination to reach a particular decision).  The former is consistent with a preparedness to consider and weigh relevant factors in reaching the final decision; the latter involves a mind that is closed to the consideration and weighing of relevant factors.  The cases include R v Secretary of State for the Environment, ex p Kirkstall Valley Campaign Ltd [1996] 3 All ER 304 at 320-321, Bovis Homes Ltd v New Forest Plc [2002] EWHC 483 (Admin) at paras 111-113, and R (Island Farm Development Ltd) v Bridgend County Borough Council [2006] EWHC 2189 (Admin) at paras 25-32.”
· The modern approach is thus that, for the generality of decision-makers governed by public law (and not just judicial decision makers), the dividing line between predisposition and predetermination is to be assessed by reference to whether a fair-minded and informed observer would conclude, having considered all the facts as appearing at the time the Court comes to determine the matter, that there was a real possibility of bias: see paras. 40 and 57 of the judgment in Condron and the reference to Gillies v Secretary of State for Work & Pensions [2006] 1 All ER 731. 
· In Condron this of necessity involved a detailed analysis of the relevant facts (see paras. 41 – 57 of the judgment) as appearing to the fair minded and informed observer. The matters considered included: the context of the conversation; the length of the discussions at the meeting; the terms of the inspector’s report being considered; the qualifications for membership of the committee; the fact that the committee received training and that members were bound by a code of conduct
;

· In the end the Court of Appeal reached the unquestionably correct view that there was no apparent bias on the facts. But the application of the apparent bias test, where what is in issue is predisposition vs predetermination, has made the law cumbersome and difficult to apply. The comment in issue in Condron while plainly not appropriate for a Judge to make to one of the parties prior to a hearing must surely be regarded as wholly innocuous in the context in which it was mad. Non-judicial decision-makers are entitled to have predispositions – they are entitled to express them – and in strong terms. So long as they don’t come to a decision with an entirely closed mind there is no objection to this. And there is surely no need to go through the laborious process set out in Condron to come to that conclusion. 
THE CONTRARY VIEW
· It might be said that little of substance has changed notwithstanding that Sedley J’s distinction in Kirkstall has been abandoned – after all the result in Condron would be the same on either approach;

· However, it seems doubtful if the decision in Georgiou would have been decided as it was if it were not for the imposition of the straightjacket of the test for apparent bias;

· The line of authorities dealing with predetermination vs predisposition and considered in Kirkstall has also now become incredibly difficult to reconcile with the modern view that this should be tested by reference to the test for apparent bias, as it is plain that such a test was not in fact applied in those cases;

· In Island Farm Development Ltd (see above) the claimant sought to set aside a resolution by a local authority to refuse to sell them land for the purposes of development. There had been strong local opposition to the development. Local elections resulted in a change in control of the local authority. The development had been an issue at the election. After the election the local authority determined not to sell the land needed for the development. It was argued that the new councillors did not have an open mind and had already formed their views on the matter having fought the local election on that basis, which was demonstrated by information in their manifestos. Indeed one councillor involved in the decision had previously been involved with local action groups in the fight against the proposed development.

· Island Farm pre-dated Condron - Collins J. in his judgment set out what Richards J. had said in Georgiou as to the application of the Porter test for apparent bias to allegations of predisposition/ predetermination despite the distinction between these concepts recognised in cases such as Kirkstall and Cummins. But Collins J. confessed doubt as to whether this approach was correct. He said:

“30. … Councillors will inevitably be bound to have views on and may well have expressed them about issues of public interest locally.  Such may, as here, have been raised as election issues.  It would be quite impossible for decisions to be made by the elected members whom the law requires to make them if their observations could disqualify them because it might appear that they had formed a view in advance.  The decision of the Court of Appeal in Baxter’s case, of the New Zealand Court of Appeal in the Lower Hutt case and of Woolf J in the Amber Valley case do not support this approach.  ...  Porter v Magill was a very different situation and involved what amounted to a quasi-judicial decision by the Auditor.  In such a case, it is easy to see why the appearance of bias tests should apply to its full extent.

31. The reality is that Councillors must be trusted to abide by the rules which the law lays down, namely that, whatever their views, they must approach their decision-making with an open mind in the sense that they must have regard to all material considerations and be prepared to change their views if persuaded that they should … unless there is positive evidence to show that there was indeed a closed mind, I do not think that prior observations or apparent favouring of a particular decision will suffice to persuade a court to quash the decision”.  

· Collins J. is on to something in para. 30. The abandoning of the distinction identified in Kirkstall Valley began in Georgiou because Richards J. despite seeing the force of the analysis felt bound to take the view he did by reason of Porter in the House of Lords. (It will be recalled that Richards J. noted that Porter “was a case of alleged predetermination rather than one in which the district auditor was alleged to have a disqualifying interest.  Yet it was considered within the context of apparent bias, and the decision was based on the application of the test as to apparent bias …”). But is it correct to say that Porter was concerned with decision-making that was very close to judicial so as to bring in to play the appearance of bias test “to its full extent”? This is not entirely easy to answer but if it was, of course, Porter in no way undermines Sedley J’s approach in Kirkstall Valley which was centred on non-judicial decision-makers. (The other case cited by Richards J. in Georgiou in support of the move away from the Kirkstall Valley approach is London Borough of Southwark v. Jiminez – which concerned an employment tribunal and so was definitely concerned with judicial not other forms of decision-making). There is no doubt Porter presents difficulties to anyone trying to keep alive Sedley J’s analysis. The problem is that it would appear that in Porter the case proceeded with agreement that the appearance of bias test applied to what was an allegation of predetermination. The issue was as to what that test was. There was no consideration of Kirkstall Valley. 
· In Island Farm Collins J. having referred to the Kirkstall Valley distinction went on to say “[i]t may be that, assuming the Porter v Magill test is applicable, the fair-minded and informed observer must be taken to appreciate that predisposition is not predetermination …”.  This is good stuff. Never mind the pages of painstaking analysis in Condron seeking to ascertain the “full facts” upon which the view of the fair minded observer can be judged. If we are stuck with applying the test of apparent bias in such cases then this is the way to do it! It may involve paying no more than lip service to the apparent bias test - but it brings us back somewhere closer to Kirkstall Valley. Sadly it is very much not the approach subsequently taken in Condron by the Court of Appeal.
· Is it time the House of Lords had its say?
(2) THE EXTENSION OF THE AUTOMATIC DISQUALIFICATION RULE

· The modern law of bias has also been blighted by “re-discovery” and extension of of the automatic disqualification rule (see Dimes v Grand Junction Central (1852) 3 HLC 758) in Pinochet (No.2). 
· Pinochet (No. 2) was argued on the basis of apparent bias. The House of Lords decided to apply the so-called automatic disqualification rule (also referred to as being a rule of presumed bias);
· The decision of the House of Lords was subject to what Lord Philips MR in Re Medicaments called a “powerful critical analysis” in The Nemo Judex Rule: The Case Against Automatic Disqualification Professor Olowofoyeku [2000] PL 456;

· The Courts have since Pinochet (No. 2) been struggling to map out the boundaries of the automatic disqualification rule and its relationship to the test for apparent bias: see the most recent attempt to set out the principles by the Court of Appeal in AWG Group v Morrison [2006] 1 WLR 1163 (set out again in Howell v Millais [2007] EWCA Civ 720
) and see also Locabail UK Limited v Bayfield Properties Limited [2000] QB 451;
· In Meerabux v A-G of Belize [2005] 2 AC 513 Lord Hope giving the judgment of their Lordships said that in retrospect the House of Lords decision in Pinochet (No. 2) was a “highly technical one”. 
· Lord Hope observed that, while there was ample authority for the rule being extended to where the Judge has a personal or pecuniary interest in the outcome of proceedings, there was no precedent for its extension to the circumstances of Pinochet (No.2) where Lord Hoffmann was held to be automatically disqualified by reason of his directorship of a charitable company which was controlled by another company which was party to the proceedings. 
· With respect to Lord Hope even this frank acknowledgement of the leap made in Pinochet (No.2) does not go far enough as the automatic disqualification rule was, prior to its extension in Pinochet (No. 2), only concerned with direct pecuniary interests (see Gough and R v Cambourne Justices, ex p Pearce [1955] 1 QB 41) rather than personal ones.

· The application of the automatic disqualification rule allowed the House of Lords to avoid what Lord Hope referred to as “[o]ne of the undercurrents” in the Pinochet (No. 2) case namely whether the Gough test of apparent bias needed to be reviewed – the House of Lords ducked this in Pinochet. Lord Hope in Meerabux said this:
“ … the review which was so obviously needed was not long in coming. The Court of Appeal took the opportunity which presented itself in In re Medicaments and Related Classes of Goods (No 2) [2001] 1 WLR 700 to consider the whole question of apparent bias and how its presence was to be tested. The adjustment of the test in R v Gough which was described by Lord Phillips of Worth Matravers MR, at pp 726-727, laid the basis for the final stage in the formulation of the objective test which is set out in Porter v Magill [2002] 2 AC 357, para 103: whether the fair-minded and informed observer, having considered the facts, would consider that there was a real possibility that the tribunal was biased. As Lord Steyn said in Lawal v Northern Spirit Ltd  …, para 14, public perception of the possibility of unconscious bias is the key. If the House of Lords had felt able to apply this test in the Pinochet (No 2) case, it is unlikely that it would have found it necessary to find a solution to the problem that it was presented with by applying the automatic disqualification rule.”

· This echoes what was said by the Court of Appeal in Locabail v Bayfield (see above) namely that the “most effective guarantee” of judicial impartiality is not provided by “the rules which provide for disqualification on grounds of actual bias, nor by those which provide for automatic disqualification …” but rather the appearance of bias test – see para. 16 in the judgment of the Court.
· Thus the extension of the automatic disqualification rule provided a short-cut for their Lordships in Pinochet (No. 2) but it has proved to be a long, long detour for the rest of us – and we are not yet, despite Lord Hope’s best efforts, back on the right track …
� [1993] AC 646.


� The source of “the reasonable apprehension or suspicion” test: see Webb v The Queen (1994) 181 CLR 41: see further Nwabueze v GMC [2000] 1 WLR 1760 at 1770A. 


� “a decision-making body who has something personally to gain or lose by the outcome”;


� The judicial decision-maker as defined in Locabail v Bayfield [2000] QB 451 at 471. 


� In terms of the separate principle governing predetermination: see also R v Exeter CC, ex p Quitlynn Ltd (1986) 85 LGR 387; R v Amber Valley ex p Jackson [1985] 1 WLR 298 and R v Chairman of the Town Planning Appeal Board, ex p Mutual Luck Investment Ltd (26 May 1995, unreported) all discussed in Kirkstall Valley.


� The Court also referred to the need to reconcile “the responsibilities of public authorities as decision-makers with the workings of the democratic process and the fact that declarations of policy are frequently made in the course of that process” but went on to say that this did “not affect the validity of the distinction between predisposition and predetermination.”


� i. “A judge is automatically disqualified from hearing a case on the ground of apparent bias if, on an assessment of all the relevant circumstances, the conclusion was that the principle of judicial impartiality would be breached [AWG at 6].”


ii. “This disqualification is not a discretionary case management decision reached by weighing various relevant factors (such as inconvenience, costs and delay) since there was either a real possibility of bias or there was not [AWG at 6].”


iii. “The test is, having ascertained all the circumstances bearing on the suggestion that the Judge was (or could be) biased, the court must itself decide ‘whether those circumstances would lead a fair-minded and informed observer to conclude that there was a real possibility that the tribunal was biased’ [AWG at 7].”


iv. “An appellate court is well able to assume the vantage point of a fair-minded and informed observer with knowledge of the relevant circumstances.  It must itself make an assessment of all the relevant circumstances and then decide whether there is a real possibility of bias [AWG at 20].”


v. “An example of a real danger of bias is where ‘there was… animosity between the Judge and any member of the public involved in the case Locabail UK Limited v Bayfield Properties Limited [2000] QB 451 (CA) at 25; the categories of such danger are not closed, “if for any other reason there were real grounds for doubting the ability of the judge to ignore extraneous considerations, prejudices and predilections” then recusal would be necessary.”


vi. “In most cases, the answer, one way or the other will be obvious.  But if in any case there is real ground for doubt, that doubt should be resolved in favour of recusal (Locabail at [25]).”


vii. “Where the hearing has not yet begun, there is scope for the sensible application of the precautionary principle.  Prudence normally leans on the side of being safe rather than sorry [AWG at 9].”
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