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Introduction 

Article 6(1), European Convention on Human Rights:

"In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice."

1. Article 6, and the right to a fair trail, is fundamental to the whole scheme of the Convention and the rule of law. It, therefore, needs to be given a wide and broad interpretation. In recognition of the fact that Article 6 guarantees the right to the fair administration of justice, from its earliest case law the European Court of Human Rights (the Court) has affirmed this principle. For example, in Delcourt v Belgium
 the Court held that a restrictive interpretation of the Article would not correspond to the aim and purpose of Article 6. 

2. When considering the added value of Article 6 to established notions of common law fairness, the requirement to give a fair trial a broad and expansive meaning is essential to the understanding of the Article and in turn its impact upon the common law. 

3. Within the scheme of the European Convention on Human Rights (ECHR) Article 6 is an oddity in as much as it is a procedural guarantee and does not provide substantive protection. At the same time, it is not straight forward to categorise what type of right Article 6 represents. It is an accepted principle that Article 6 in and of itself is an absolute right in so far as it cannot be lawfully interfered with, taking into account competing interests, in the way that qualified rights such as the right to privacy may be. Therefore, for example, an individual cannot be denied the right to a fair trial (whether civil or criminal) in the interests of the broader community. To this extent, it ought to be categorised as an absolute right. This in turn raises fascinating questions concerning the extent to which it may be lawfully derogated from. 

4. Taken as a whole, it should be approached from this perspective; however, the European Court, as well as domestic courts, have accepted that the constituent elements of Article 6 may be limited in relation to certain circumstances as long as the trial as a whole remains fair. Lord Bingham, perhaps best illustrated this in Brown v Stott. He pointed out that,

‘The constituent rights comprised, whether expressly or implicitly, within Article 6 are not themselves absolute. Limited qualification of these rights is acceptable if reasonably directed by national authorities towards a clear and proper public objective and if representing no greater qualification than the situation calls for.’

5. Constituent Article 6 rights are sometimes subject to interpretation in the public interest - but this does not mean that they are qualified rights. It is essential that any attempt to limit the constituent elements of Article 6 is seen as a different exercise to the approach taken to qualify rights guaranteed under Articles 8, 9, 10 and 11. Those Articles are intended to be balanced between the right on the one hand and the community’s interest on the other, or in relation to competing rights. However, whether there may be a need to limit certain elements of Article 6, the motivation for doing so and the process in carrying out this exercise are different. The aim is to ensure the fairness of the trial, whilst at the same time acknowledging that to ensure that fairness it may be necessary to adopt different procedures. Any such limitations of the constituent elements of Article 6 are subject to the tests of strict necessity and proportionality.

6. The first part of this paper will introduce and explain the workings of Article 6 as it relates to the determination of civil rights. The focus of the second part will consider in more detail where Article 6 adds value to common law principles of fairness and due process. It will examine recent case law of the Strasbourg Court as well as address some of the key cases under the Human Rights Act 1998 (HRA). Specifically, these deal with access to court, equality of arms and independence from the executive of tribunals. Finally, this paper will consider what difference, if any, the right to a fair trial guaranteed by Article 47, EU Charter of Fundamental Rights makes.

7. Whilst it is not in doubt that the common law has the capacity to develop principles of fairness that correspond with Article 6 or go beyond it, in many instances the common law has not taken such an approach. Article 6 provides a structure around which the common law ought to develop and with appropriate synergy the two, together, could develop paradigmatic notions of fairness. 

PART ONE: ARTICLE 6(1) IN CIVIL PROCEEDINGS EXPLAINED
Article 6(1), ECHR in civil proceedings
8. If it is established that civil rights and obligations are being determined, then there is an obligation on the part of the State to ensure a fair trial in their determination, regardless of who the parties are.

9. In essence civil rights and obligations are determined in any proceedings “the result of which is decisive for private rights and obligations”. Article 6(1) therefore applies irrespective of the status of the parties or of the nature of the legislation/law which governs the manner in which the dispute is to be determined. 

10. For Article 6(1) to apply it is enough that the outcome of the proceedings will be decisive for private rights.
  

What is a “determination”?
11. Proceedings that only have a tenuous connection with civil rights and obligations are outside the scope and protection of Article 6(1). For example, in Balmer-Schafroth v Switzerland
 the applicants could not establish a direct link between the operating condition of the power station that they were contesting and their right to protection of their physical integrity.

12. Ex-gratia or discretionary payments of benefits are unlikely to engage Article 6(1) as there is no right to them. Therefore, if the government sets up a fund in response to an emergency where people can make an application for financial assistance the discretionary nature of this fund will almost certainly take it out side of the scope of Article 6(1). 

13. In Fayed v UK
 the applicant sought to argue that he had been denied the right to a fair trial in relation to an official inquiry into his activities. The Strasbourg Court held, however, that in relation to that inquiry there was no disposition of legal rights and duties and therefore Article 6(1) was not engaged in the first instance.

What are civil rights and obligations?
14. What is a civil right is an autonomous concept. It is the impact of the proceedings on the parties rather than their classification in domestic law which is crucial.

15. When civil rights are being determined this will include all types of private litigation between individuals up to and including the assessment of damages and enforcement of judgements.
 It will also include some, but not all, decisions of a public law character. 

16. For Article 6(1) to apply the right must exist in domestic law. It does not require a State to provide legal remedies where none already exist. Therefore, it does not in itself guarantee any particular content for civil rights and obligations in substantive law. 

17. As such, a restriction, immunity or privilege may apply which extinguishes a right in domestic law and under such circumstances, Article 6(1) will have no application (Powell & Rayner v UK, 12 EHRR 355). But where a right is limited, but not extinguished in domestic law Article 6(1) will apply (Osman v UK, 29 EHRR 245). See part two for a detailed examination.

Examples of disputes held to be civil rights
Examples of disputes held to be civil rights are:

· Rights of private individuals

· Property rights

· Family rights

· Right to engage in commercial activities

· Right to practise a profession

· Rights to compensation

· Welfare benefits
18. Disciplinary proceedings do not normally determine civil rights and obligations unless those proceedings affect the right of an individual to pursue his or her professional activities. When this happens Article 6(1) guarantees must be applied (H v Belgium – lawyers; Stefan v UK – doctors; Guchez v Belgium – architects).

19. A key factor to be taken into account is the severity of any penalty or sanction to be imposed. Proceedings that could lead to a warning or reprimand need not necessarily engage Article 6(1) standards or rights (Le Compte, Van Leuven & De Meyere v Belgium).

20. Licensing decisions, where they affect a profession or the right to engage in commercial activity, will attract Article 6(1) rights (Konig v Germany).

Disputes held not to engage civil rights
Examples of disputes held not to be civil rights are:

· Career disputes of civil servants?

· Tax obligations

· Education rights

· Immigration rights

· Right to stand for public office

· Refusal to issue a passport

· Right of access to information?

21. If the dispute is essentially of a public law character, Article 6(1) will not apply. So for example, there is not a private law right to education or immigration status. These areas are governed by principles of public law and as such there is no right to them which could be resolved as if between two private parties. 

22. This does not mean that any dispute involving a public authority is out side the scope of Article 6(1). For example, most property disputes between a private party and a public authority will determine civil rights, and therefore Article 6(1) will apply.

23. In relation to employment disputes for those who are essential to the administration of the State, Article 6(1) does not control those proceedings because they are considered to be determinations of a public law character and not of a private law character.
 If an employee wields a portion of the State’s sovereign power, such as a police officer or a senior civil servant, Article 6(1) will not apply to any employment dispute. The test is therefore based upon the functional criteria of what an individual does.

When a civil right is being determined, Article 6 requires:
Independent and impartial tribunal

24. Article 6(1) tribunals must be independent from the executive and the parties and be above influence. Such tribunals must also be established by law. The mere fact that a professional disciplinary body includes members of the profession does not of itself offend the requirement for independence,
 although the manner of appointment may be relevant. For more detail see part two.

Trial within a reasonable time

25. In relation to delay relevant factors will be: a) the complexity of the case; b) what is at stake for the applicant; c) the conduct of the relevant authorities, including the courts; and d) the conduct of the applicant. Certain types of cases call for particular diligence. These include childcare cases, serious personal injury, cases involving the elderly or infirm, and employment disputes. In relation to a civil trial, time runs from the initiation of proceedings and ends with the enforcement of judgement. 

Access to court

26. See part two for more detail. As with criminal trials the right of access to court has been read into the notion of a fair trial. Access to court is not an absolute right; restrictions are permitted but only in so far as they pursue a legitimate aim and are proportionate. Reasonable limitation periods and time limits can be lawful,
as can restrictions on vexatious litigants. Security of costs can operate as a restriction on access to court and therefore they need to be treated with caution. It may be appropriate to make such an order on appeal, but it is less likely to be appropriate at first instance.
 In relation to costs generally, although there is not right to costs in Article 6(1), reasonable costs for the successful party is considered to be part of the determination of civil rights and obligations.

27. Individuals are free to waive their rights of access to court by agreeing to arbitration. However, such agreements must be genuinely voluntary.

28. Immunities which prevent access to court under limited circumstances can be lawful. For example, in Fogarty v UK
 the fact that the applicant was unable to bring a claim of sex discrimination against her employers at the US Embassy who relied on state immunity did not violate her Article 6 rights. This same principle led to finding of no violation of the Convention in Al-Adsani v UK. In that case the applicant alleged that, as a result of the fact that he could not bring proceedings against the Sheik of Kuwait, he was denied a remedy for torture. Similarly, to deny access to court on grounds of public interest immunity and the need to protect national security will only be lawful if it satisfies the test of necessity and proportionality.
  

Access to legal assistance

29. Article 6 does not require legal aid to be made available for civil proceedings, however, under certain circumstances lack of State provision of legal assistance can interfere with the right of access to court depending upon the nature and complexity of the case.
 See part two.

Equality of arms

30. Again, as with criminal trials, a right to equality of arms has been read into the determination of civil rights. However, the requirements of fairness in civil proceedings are not as exacting as those in criminal matters. Although as a minimum requirement, each party must be afforded a reasonable opportunity to present his or her case, including his or her evidence, under conditions that do not place him/her at a substantial disadvantage vis-à-vis his or her opponent. Similarly, the tribunal is under a duty to conduct a proper examination of the submissions, arguments and evidence adduced by the parties. See part two.

31. The rights specified in Article 6(3) have been read into the equality of arms as protected by Article 6(1).

Right to an adversarial hearing

32. As an accepted principle of Article 6(1) case law, proceedings which determine civil rights should be adversarial. At the same time, fairness requires that the parties are present.

Disclosure of evidence

33. In relation to the right to disclosure of evidence and the right to equality of arms generally, Article 6(1) has been read in a manner consistent with Article 6(3)(d) in the criminal context, and the parties must be given a proper opportunity to present their case, including their evidence, and they must be able to cross examine their witnesses. 

Right to a public hearing

34. Parties can waive their right to a public hearing, but otherwise hearings as required by Article 6(1) subject to the identifiable limitations should be held in public.

Reasons for decisions

35. Reasons must be given for judgements, but this does not require a detailed answer to every argument.



PART TWO: DEVELOPING KEY PRINCIPLES IN ARTICLE 6(1) IN THE DETERMINATION OF CIVIL RIGHTS

Access to Court
36. Without access to court the essential protection guaranteed by Article 6(1) would be pointless. The indispensable nature of the need for access to court was emphasised succinctly by the Strasbourg Court in Golder v UK, pointing out that:

‘The fair, public and expeditious characteristics of judicial proceedings are of no value at all if there are no judicial proceedings.’

37. In the absence of such a right it would be open to a State to deprive an individual of their Article 6 rights by creating insurmountable hurdles that prevent them from getting legal proceedings off the ground. Reading into Article 6(1) an inherent right of access to a court in the determination of civil rights and obligations has led to a rich vein of case law that deals with the right to institute civil proceedings. Article 6(1) therefore is not just concerned with the conduct of an action already initiated before a court. It is also as concerned with ensuring access to court in the first instance.

38. The right of access to court is exactly the type of constituent element to Article 6(1) that Lord Bingham was referring to in Brown v Stott, which could be limited subject to the tests of strict necessity and proportionality. At the time that the European Court formulated the principle of access to court, it was acknowledged that such a right could not be absolute. In Golder v UK the Court held that ‘by its very nature [it] calls for regulation by the State, which may vary in time and place according to the needs and resources of the community and of individuals’. As already noted, any limits on the right of access to court must be strictly necessary and proportionate to a legitimate aim, the obvious examples being restrictions on access to court for psychiatric patients, vexatious litigants and bankrupts, as well as limitation periods.

Legislative Intervention

39. The Strasbourg Court has on a number of occasions been required to deal with circumstances where the legislature intervenes during the course of civil proceedings, which has the effect of determining their outcome. This can violate the right of access to court. 

40. The approach of the Court has been that where the intervention by the legislature with the administration of justice is designed to influence the judicial determination of the dispute, this is an interference with the right to a fair trial protected by Article 6.
 This is particularly the case where the State, or an emanation of it, is party to the proceedings. There have been a number of cases concerning Croatia where the Court has found a violation of Article 6 when cases have been stayed, by amendment to an Act of Parliament, pending the adoption of new legislation to deal with the matter in issue. These have been cases emanating from the conflict during the 1990s.
 The Court has stressed, “the dangers inherent in the use of retrospective legislation which has the effect of influencing the judicial determination of a dispute to which the State is a party, including where the effect is to make pending litigation unwinnable.”
41. However, the Court has drawn a distinction whereby if legislation, which will have retrospective effect that will affect the outcome of a case, is introduced, this will not violate Article 6 if it is designed to close a loophole in legislation and the primary intention of which is not to defeat the outstanding claims. Therefore, in National and Provincial Building Society and Others v UK there was no violation of Article 6 where Parliament passed retrospective legislation following a decision of the House of Lords which had imposed an obligation on the Inland Revenue to repay interest on overpayments of tax.
 The consequence of that legislation was to defeat outstanding claims to restitution brought by the applicant building societies. In that case the Court emphasised that any reasons adduced to justify such measures must be treated with the greatest possible degree of circumspection. 

42. This approach was followed recently in OGIS-Institut Stanislas and Others v France.
 The Court again considered that the legislature had intervened to correct a technical flaw in the law with the purpose of filling a legal vacuum and re-establishing parity. Therefore the retroactive reduction of the amount of reimbursement of contributions paid by bodies administering private schools had not violated Article 6. The applicants had sought to obtain a windfall by taking advantage of a loophole in the regulations, were aware, or ought to have been, that the State would seek to remedy the legal shortcomings. In the Court’s view the legislature’s intervention had been entirely foreseeable and had been clearly and compellingly justified in the general interest.

43. In another recent case against Spain, concerning a local community’s attempt to prevent the building of a dam and the flooding of their village, this principle was re-affirmed. As a consequence of a new law construction of the dam continued despite the fact that earlier it had been halted. The Court found no violation of Article 6(1) and pointed out that the law was of general application and had not been passed for the purpose of circumventing the principle of the rule of law and in particular had not been intended to remove the courts’ power to rule on the lawfulness of the proposed dam.
 

44. Of particular future interest is the fact that the Grand Chamber will be examining these questions of legislative interference in relation to court proceedings in two cases against France and one case against Italy.
 It can therefore be anticipated that clearer principles will emerge.

Procedural and Substantive Restrictions on Access to Court

45. From a UK perspective the most interesting aspect of the right of access to court is the distinction that is drawn between procedural and substantive restrictions. Where there is a substantive limit on access to court, whether as a result of a defence privilege or immunity, and there is no right of access to court under domestic law, Article 6 will then be inapplicable. For example, in Powell and Rayner v UK it was held that they had no right of access to court as no such substantive right existed under domestic law.
 Therefore, the applicants could not rely upon Article 6(1). The case concerned aircraft noise nuisance and the applicants’ attempt to challenge flights coming in and out of Heathrow. 

46. The matter is less clear-cut in cases which seek to draw distinctions between procedural and substantive limitations of a given entitlement under domestic law. In Osman v UK the Court rejected the argument that a particular exclusionary rule, in that case the inability to sue the Police in relation to operational matters in negligence, in effect gave no access to court under Article 6(1) because as a consequence there was no substantive right.
 Instead, they held that the exclusionary rule was a restriction on access to court that required justification according to the principles of necessity and proportionality, and that under the circumstances, those tests had not been made out. 

47. Osman was then followed by Z v UK where the Strasbourg Court sought to clarify its understanding of the English law of negligence. As a consequence, in effect, the Court partly overturned their decision in Osman.
 In Z, the Court accepted that the public policy that established no duty of care was owed to the applicants amounted to a substantive bar that meant no cause of action existed thereby making Article 6(1) inapplicable on the same basis as Powell and Rayner (see above). As such the question as to whether it was a necessary and proportionate interference with the right of access to court did not apply. Z also concerned the immunity from suit in negligence actions of certain key workers, in that case social workers. In Z, the Court accepted that there was no substantive right of action in domestic law and that Article 6(1) had been satisfied by the strike out proceedings. These had resulted in the dismissal of the case on the basis that a cause of action could not be brought against the defendants. 

48. The Court then went on to hold that, on the facts of the case, there had been a violation of Article 3 of the ECHR (which protects against torture, inhuman and degrading treatment and punishment) and importantly the applicants’ had not been guaranteed an effective remedy, as guaranteed by Article 13, in relation to that finding of a violation.

49. On its face, as it relates to English law, Z v UK would appear to have clarified matters. In cases involving alleged negligence against a public authority, where that authority is shielded from certain categories of defendant from liability, and the allegation involves the violation of Convention rights, the remedy lies in the Human Rights Act and not the law of negligence. 

50. Z reaffirms that Article 6 does not itself guarantee any particular content for civil rights in substantive law. However, even under such circumstances, where the bar on access to court is substantive and not procedural, the Court may still find that the substantive bar is wholly disproportionate and one that cannot be justified. It is still open to the Court to challenge a substantive bar where that bar would amount to an arbitrary denial of access to court. Therefore, in Z v UK the Court considered there to be sufficient public policy reasons for it.

Immunities 

51. In cases involving immunities and privileges, where there is an arguable claim in domestic law, the Court will look very closely at defences or immunities which operate to defeat such a claim or prevent it from being determined on its merits. Such procedural bars must be justified on the basis of the test of necessity and proportionality. For example, State immunity is considered to be proportionate to the legitimate aim of complying with international law to promote comity and good relations between States, even where this amounts to a denial of access to court.
 The principle, however, of restricting limits on access to court was elaborated in Fayed v UK where the court held:

‘Whether a person has an actionable domestic claim may depend not only on the substantive content, properly speaking, of the relevant civil right as defined in national law but also on the existence of procedural bars preventing or limiting the possibilities of bringing potential claims to court. In the latter kind of case Article 6(1) may have a degree of applicability. Certainly the Convention enforcement bodies may not create by way of interpretation of Article 6(1) a substantive civil right which has no legal basis in the state concerned. However, it would not be consistent with the rule in a democratic society or with the basic principle underlying Article 6(1) – namely that the civil claims must be capable of being submitted to a judge for adjudication – if, for example, a state could, without restraint or control, by the Convention enforcement bodies, remove from the jurisdiction of the courts a whole range of civil claims or confer immunities from civil liability on large groups or categories of persons.’

     Parliamentary Immunity

52. Recent case law has clarified the position in relation to Parliamentary immunity. Cases against Italy have confirmed that Parliamentary immunity, whilst pursuing a legitimate aim, cannot be relied upon in relation to statements made by a Member of Parliament outside the exercise of his (or her) functions. Under those circumstances such an immunity is a disproportionate impediment on access to court.
 These Italian cases should be contrasted with A v UK which, amongst other things, held that Parliamentary immunity is lawful in that the immunity attached only to statements made in the course of Parliamentary debates.

Equality of Arms: the Requirement of Fairness
53. Equality of arms is essentially the mechanism developed by the Court, whereby a trial is ensured to be fair. As well as requiring that a fair balance be struck between the parties in order that each party has a reasonable opportunity to present his or her case under conditions that do not place him or her at a substantial disadvantage vis-à-vis his or her opponent, equality of arms essentially requires that all judicial proceedings should be adversarial. 

54. The most effective way of ensuring that adversarial quality to the determination of civil rights is to import within the notion of equality of arms the procedural guarantees spelt out as basic minimum guarantees for a criminal trial in Article 6(3). In particular these include, the right to understand the nature of the action, adequate time and facilities to prepare a case, where appropriate to be given legal assistance to ensure that legal proceedings are effective, and to be able to examine or have examined witnesses and to be able to rely on witnesses. If necessary an interpreter should be provided. 

55. A number of Strasbourg cases have alluded to the principle that the guarantees of Article 6(3) should be read into Article 6(1), even in relation to civil matters.
 The Court has stressed that the right to an adversarial procedure means ‘in practice an opportunity for the parties to a criminal or civil trial to have knowledge of and comment on all evidence adduced or observations filed’.
 

56. Although as a general principle the Court does accept that it is for the domestic courts to assess the necessity of nearing a particular witness, in exceptional circumstances, if a court refuses to hear a witness, this may constitute a violation. In Tamminen v Finland, the Court held that there was a violation of Article 6(1) on account of the refusal to hear a witness in civil proceedings.

Access to Legal Assistance

57. Article 6, like all Convention rights, is to be “practical and effective”, not “theoretical and illusory.” Therefore, under the doctrine of positive obligations, the State may be required to ensure that, even in some civil matters, a potential litigant is properly represented in court proceedings. Since Airey v Ireland it has been an established principle of Article 6(1) that under certain circumstances legal aid is required to ensure that a litigant has an effective determination of his or her civil rights and obligations.
 This principle was brought up to date in Steel and Morris v UK,
 commonly known as the ‘McLibel’ case, where the Court, applying the Airey principles, held that the applicants ought, to ensure that they had a fair trial, to have been legally aided.
 

58. In ‘McLibel,’ the applicants, two campaigners, were sued by the McDonalds in libel. The applicants were unable to pay for lawyers and legal aid was unavailable. The case was particularly complex. The trial was the longest trial in English legal history and lasted over 300 days. The applicants defended themselves and McDonalds had a team of lawyers, including a QC. 

59. This case should be contrasted with McVicar v UK where no violation of Article 6(1) was found in relation to the absence of legal aid for the defendant in defamation proceedings.
 Essentially, ‘McLibel’ can be distinguished from McVicar in that the latter case was not considered to be sufficiently complex to require a person in the applicant’s position to have legal assistance. Also in McVicar, the litigation was not considered to be of the same character as that in Airey. The emotional consequences of it were limited.

60. Mandatory representation requirements may raise issues under Article 6(1) where legal aid is denied. The lead case in relation to this is Aerts v Belgium where the Court held that the absence of legal aid for an appeal to the Court of Cassation, where legal representation was compulsory, impaired the very essence of the applicant’s right of access to court. Whilst this principle is now more or less settled, Aerts also raised a particularly interesting point which is likely to be decided in the near future. In that case the Court referred to the fact that ‘the right to liberty, which was at stake, is a civil right’.
 Prior to Aerts, it was considered that the right to liberty was not a civil right and that the habeas corpus provisions in Article 5(4) were the lex specialis. The matter is, however, returning to the Court. In Reinprecht v Austria the applicant complained that the lack of a public hearing in connection with the prolongation of his detention on remand violated Article 6. The case has been declared admissible.

Independence from the Executive 
61. It is a recognised principle of Strasbourg case law that “respect must be accorded to decisions taken by administrative authorities on grounds of expediency.”
 That accepted, in relation to administrative decision making, which determines civil rights, it was hoped that Article 6(1) would impose more stringent requirements of independent review of decision makers. However, in R (Alconbury Developments Ltd.) v Secretary of State for the Environment, Transport and the Regions, the House of Lords upheld, as being compatible with Article 6(1), the system of planning control whereby the Secretary of State can make the final decision on a planning application, subject only to judicial review.
 The essence of that decision was affirmed by the Strasbourg Court in Holding and Barnes v UK.

62. The principle to be derived from Alconbury and Holding and Barnes is where the application of policy is concerned, and thus the exercise of discretion conferred by Parliament, judicial review is sufficient even where the decision maker is a branch of the State. Recently the House of Lords has taken this principle further. In Begum (Runa) v Tower Hamlets LBC,
 their Lordships applied their approach to determinations of policy matters in Alconbury, as they concerned planning controls, to a fact-dependent decision in relation to housing and homelessness. Judicial review, would therefore appear to be sufficient in all administrative law cases to satisfy Article 6(1). The approach of the Strasbourg Court in relation to fact-dependent decisions being determined by the executive branch, subject only to judicial review (with all the limitations that implies), remains to be seen. 

63. In Bryan v UK, where the Court accepted that judicial review could be sufficient for Article 6(1) purposes to remedy any defect in the administrative decision making process ie lack of independence. Bryan, like Alconbury also concerned planning policy. In that case the lack of independence of the planning inspector was being challenged. The applicant, in that case failed in establishing a violation of Article 6(1) for a number of reasons. These included: 

· the specialised subject matter of the decision appealed against;

· the quasi-judicial character of the proceedings before the inspector;

· the duty of the inspector to act independently and not be subject to extraneous influence;

· the duty of the inspectorate to act impartially.

64. Of crucial importance was the quasi-judicial character of the fact finding process, which to all intents and purposes complied with the fairness standards of Article 6(1), except for its lack of independence. The High Court could also intervene on traditional judicial review grounds, even if it could not substitute its decision for that of the decision-maker.

65. The House of Lords in Alconbury, in applying Bryan, also emphasised the role of democratic institutions in the decision-making process, particularly in relation to controversial decisions of the kind under review. Lord Nolan considered it perfectly compatible, under the circumstances, for the decision to be made by the Secretary of State, subject only to judicial review. He pointed out that, “To substitute for the Secretary of State an independent and impartial body with no central electoral accountability would not only be a recipe for chaos: it would be profoundly undemocratic.”

Courts Martial

66. In relation to the independence of courts martial, in Cooper v UK
 the Grand Chamber considered that there were sufficient safeguards of independence and impartiality as far as the Royal Air Force court martial was concerned. A court made up of a permanent president, two other officers lower in rank and a judge advocate, tried the applicant. The Court held that the appointment process of the judge advocate was sufficient to make that position independent. Civilians (including the Lord Chancellor) appointed him. They also found that the permanent president was independent. This was his last posting prior to retirement and he ceased to be the subject of appraisal reports. The Court went on to find that safeguards against outside pressure cured any lack of independence of the ordinary members, including the presence of permanent president and the judge advocate, as well as other procedures, such as comprehensive briefing notes.

67. The system of court martial in the Royal Navy did however not satisfy the requirements of independence. In Grieves v UK,
 the applicant was tried by a court martial comprised of a president (a Royal Navy captain), four naval officers and a judge advocate, who was a serving naval officer and barrister working as a naval legal adviser. 

68. The Court held that the Royal Navy system differed from that of the RAF for a number of reasons which suggested it was not sufficiently independent for Article 6(1) purposes. Principally the lack of the equivalent of the permanent president was a significant factor. Under the Royal Navy system, the president was appointed for each court martial as it was convened. The Court considered that the absence of a full-time permanent president, with no hope of promotion and no effective fear of removal and who was not subject to report on his judicial decision-making, deprived Royal Navy courts martial of an important contribution to the independence of an otherwise ad hoc tribunal. 

69. Most importantly, the Court noted that, although Royal Navy judge advocates fulfilled the same pivotal role in courts martial as their Air Force equivalents, they were serving naval officers, who, when not sitting in a court martial, carried out regular naval duties. The Air Force judge advocate was a civilian working full-time for the Judge Advocate General, himself a civilian.  In addition, a naval officer, the Chief Naval Judge Advocate, appointed Royal Navy judge advocates.  

70. The Court noted with concern certain reporting practices regarding Royal Navy judge advocates which applied at the relevant time. For example, a report on a judge advocate’s judicial performance could be forwarded to the judge advocate’s service reporting officer. The Court considered that, even if the judge advocate appointed to the applicant’s court martial could be seen as independent despite these reporting practices, the position of naval judge advocates could not be considered a strong guarantee of the independence of a Royal Navy court martial. Accordingly, the lack of a civilian in the pivotal role of judge advocate deprived a Royal Navy court martial of one of the most significant guarantees of independence enjoyed by other services’ courts martial.

Separation of Powers

71. Of additional interest, and of relevance to the developing role of the Lord Chancellor, In Kleyn and Others v. the Netherlands,
 the Grand Chamber was faced with a situation in which the Netherlands Raad van State had played a role in the legislative process and subsequently acted in a judicial capacity. The issues were thus similar to those examined in Procola v. Luxembourg,
 in which the Court had found a violation of Article 6. However, the Court considered that the two cases could be distinguished, since in Kleyn the Raad van State had not been called on to interpret and apply the law on which it had previously given an opinion.

72. In a UK context, the ECHR has been used incrementally to minimise the tariff setting powers, and controls, of the Home Secretary in relation to life sentences.
 Those principles, originally extrapolated under the habeas corpus guarantees within Article 5(4), have direct read across to Article 6(1).

EU Charter of Fundamental Rights
73. The potential impact of the right to a fair trial guaranteed by the EU Charter of Fundamental Rights should not be overlooked. The right to a fair trial is found in Article 47, which asserts: 

“Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law. Everyone shall have the possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective access to justice.”

74. Article 47 draws no distinction between civil and criminal matters. All that is required to engage the Article is the violation of the rights and freedoms guaranteed by EU law. The Charter itself contains a comprehensive catalogue of rights protected by the EU. These include both civil and political and economic and social rights. The Charter’s Explanations prepared by the Praesidium clarify the meaning of Article 47 as follows: 

“The first paragraph is based on Article 13 of the ECHR …

However, in Community law the protection is more extensive since it guarantees the right to an effective remedy before a court. The Court of Justice enshrined the principle in its judgment of 15 May 1986 (Case 222/84 Johnston [1986] ECR 1651; see also judgment of 15 October 1987, Case 222/86 Heylens [1987] ECR 4097 and judgment of 3 December 1992, Case C-97/91 Borelli [1992] ECR I-6313. According to the Court, this principle also applies to the Member States when they are implementing Community law. The inclusion of this precedent in the Charter is not intended to change the appeal system laid down by the Treaties, and particularly the rules relating to admissibility. This principle is therefore to be implemented according to the procedures laid down in the Treaties. It applies to the institutions of the Union and of Member States when they are implementing Union law and does so for all rights guaranteed by Union law

.

The second paragraph corresponds to Article 6(1) of the ECHR which reads as follows …

In Community law, the right to a fair hearing is not confined to disputes relating to civil law rights and obligations. That is one of the consequences of the fact that the Community is a community based on the rule of law as stated by the Court in Case 294/83, "Les Verts" v. European Parliament (judgment of 23 April 1986, [1988] ECR 1339). Nevertheless, in all respects other than their scope, the guarantees afforded by the ECHR apply in a similar way to the Union.

With regard to the third paragraph, it should be noted that in accordance with the case law of the European Court of Human Rights, provision should be made for legal aid where the absence of such aid would make it impossible to ensure an effective remedy (ECHR Judgment of 9.10.1979, Airey, Series A, Volume 32, 11). There is also a system of legal assistance for cases before the Court of Justice of the European Communities.”

75. The potential effect of Article 47 is self-evident. In theory it simplifies the approach to Article 6. It could also be far reaching. Does it mean that asylum claims based upon EU directives, that in the absence of the Charter would have been classified as non-civil rights, are now entitled to fair trial guarantees as provided for by Article 6(1)?

Jonathan Cooper

Doughty Street Chambers

28 July 2005
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