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1. Scope of Definition of Public Authority under section 6(3)(b) HRA 1998:

In YL v Birmingham City Council [2007] UKHL 27; [2007] 3 W.L.R. 112 the House of Lords took a restrictive view of the definition of a public authority under the HRA, holding that a private care home was not exercising functions of a public nature within the meaning of s.6(3)(b).

YL was an 84 year old woman who suffered from Alzheimer’s disease. She had been placed in a private care home, arranged by the respondent local authority pursuant to its duties under the National Assistance Act 1948 s.21. The local authority funded the placement in large part, a top-up fee being paid by Y's family and a nursing-care element being funded by the NHS. YL had invoked the 1998 Act and the European Convention on Human Rights 1950 Art.8 in response to the private care home’s proposal that she be transferred to another home. 

The House of Lords held, by a majority of 3 to 2 (Lord Bingham and Baroness Hale dissenting) that the private care home was not exercising functions of a public nature under s6(3)(b). The majority emphasised the private nature of the care home, and the contractual basis of its relationship with YL. Lord Scott stated that the home was “a company carrying on a socially useful business for profit. It is neither a charity nor a philanthropist. It enters into private law contracts with the residents in its care homes and with the local authorities with whom it does business…. It is operating in a commercial market with commercial competitors.” (para26) 

Ian Wise from DSC who was instructed in the case has observed that the approach of each of the Law Lords in the case belied their legal backgrounds. Those in the majority, Lord’s Scott, Mance, and Neuberger being experts in private law, and Lord Bingham and Baroness Hale sharing a greater bias towards public law. This he reasons might explain the more laissez-faire attitude taken by the majority. However, such an approach runs contrary to the intentions of Parliament in passing the HRA, for as Lord Bingham noted in his dissenting speech: 

When the 1998 Act was passed, it was very well known that a number of functions formerly carried out by public authorities were now carried out by private bodies. Section 6(3)(b) of the 1998 Act was clearly drafted with this well-known fact in mind. (para 20)

He  also emphasised that:

Despite the intensive regulation to which care homes are subject, it is not unknown that senile and helpless residents of such homes are subjected to treatment which may threaten their survival, may amount to inhumane treatment, may deprive them unjustifiably of their liberty and may seriously and unnecessarily infringe their personal autonomy and family relationships. These risks would have been well understood by Parliament when it passed the 1998 Act. (para 19)

It should be noted that the Secretary of State for Constitutional Affairs took the highly unusual step of supporting YL in her attempt to expand the scope of the Human Rights Act. The judgment is therefore greatly disappointing in its refusal to protect the rights of the most vulnerable in society. It is hoped that Parliament will re-examine and expand the definition under s6.

2. The Government’s Anti-Terrorism Policies

There a number of control order cases pending judgment from the House of Lords. They include:

SSHD v E [2007] EWCA Civ 459 – which raises the question of whether there is a duty properly to consider prosecuting an individual before subjecting him to a control order.

SSHD v MB [2007] QB 415 CA and SSHD v AF [2007] EWHC 651 (Admin) – which raise the question whether there is a basic right to know the case against you in civil proceedings.

SSHD v JJ [2007] QB 446 CA – which raises the question of what amounts to a deprivation of liberty under Article 5 ECHR

In MT (Algeria), BB (Algeria) and U (Algeria) v Secretary of State for the Home Department [2007] EWCA Civ 808, the Court of Appeal remitted the cases of three Algerian nationals due for deportation on national security grounds to SIAC. The cases of BB and U are unusual in that the reasons for remittal are closed.

3. The Iraq War and The Extra-Territorial Application of the ECHR

In two cases this year, the appellate courts were called to rule upon the extent to which the rights protected under the Human Rights Act can be relied upon by those living in foreign territories occupied by British military forces.

R. (Al-Skeini) v Secretary of State for Defence [2007] UKHL 26; [2007] 3 W.L.R. 33 concerned the question of whether the ECHR and the HRA extended to those under the authority and control of British forces in Iraq. The House of Lords held that both did – but on a very limited basis, finding the ECHR and HRA applicable only in respect of an individual held and killed in British custody in Iraq, but not those killed in operations on the ground.
In R. (on the application of Al-Jedda) v Secretary of State for Defence [2006] EWCA Civ 327 the Court of Appeal held that the UK’s human rights obligations were displaced its obligation to obey a UN Security Council Resolution.  Hence Article 5 ECHR did not apply to a man held for 3 years in indefinite detention by British forces in Iraq. If upheld, that will allow the UN Security Council to override the basic human rights obligations contained in the ECHR.  
4. Proportionality

In a series of cases this year, the appellate courts gave valuable guidance as to the development of the principle of proportionality under the Human Rights Act. 

i) Re Officer E [2007] UKHL 36

In the recent case of Officer E it fell to the House of Lords to decide whether police officers giving evidence to the Robert Hamill Inquiry in Northern Ireland were entitled to anonymity in order to protect them from an increased risk of Paramilitary attack. Before their Lordships, the Inquiry appealed against the decision of the Court of Appeal that the officers were entitled to anonymity. The respondent Police Officers submitted firstly that to compel them to give evidence without anonymity would constitute a breach of article 2 ECHR and, secondly, that it would be a breach of the common law duty of fairness to the witnesses. 

The House of Lords allowed the Inquiry’s appeal. It had not been necessary to grant the officers anonymity. Lord Carswell, giving the only speech, held that:

1.  Firstly, that the correct test, for both common law and Article 2 purposes, was whether the risk of injury or death to the officers would be materially increased if evidence was to be given without anonymity. The Court of Appeal had erred in asking whether there was a real risk, as opposed to an increased one. Article 2 ECHR imposed on contracting states a positive obligation to take steps towards the prevention of loss of life at the hands of others other than the state. That positive obligation arose when the risk to life was "real and immediate". For Article 2 purposes, this depended solely on the material existence of the risk. For common law purposes, the question might first be assessed subjectively, in terms of the risk felt by the officers themselves, and then objectively. 
2. Secondly, there is a reflection of the principle of proportionality to be found in the degree of stringency imposed upon the state authorities to protect life under Article 2. In Lord Carswell’s words

“The applicant has to show that the authorities failed to do all that was reasonably to be expected of them to avoid the risk to life. The standard accordingly is based on reasonableness, which brings in consideration of the circumstances of the case, the ease or difficulty of taking precautions and the resources available. In this way the state is not expected to undertake an unduly burdensome obligation: it is not obliged to satisfy an absolute standard requiring the risk to be averted, regardless of all other considerations.”
3. Finally, the court held that in balancing the relationship between consideration of anonymity under Art.2 ECHR and consideration of it under common law principles, the exercise could be a single test, achieved by applying the common law test with an excursion into the territory of Art.2 if the facts required it. 

ii) Huang v Secretary of State for the Home Department [2007] UKHL 11

[2007] 2 W.L.R. 581

In Huang, an immigration case concerning the right to family life under Article 8 ECHR, the House of Lords gave important guidance as to 1) the nature of the test to be followed under the ECHR by appellate immigration authorities when assessing the lawfulness of decisions to remove asylum seekers; 2) how such a task is to be undertaken; and 3) assessing proportionality in such cases.

1) On the first point of the appeal, concerning the lawfulness of immigration decisions. Lord Bingham made clear that:

…the task of the appellate immigration authority, on an appeal on a Convention ground against a decision of the primary official decision-maker refusing leave to enter or remain in this country, is to decide whether the challenged decision is unlawful as incompatible with a Convention right or compatible and so lawful. It is not a secondary, reviewing, function dependent on establishing that the primary decision-maker misdirected himself or acted irrationally or was guilty of procedural impropriety. The appellate immigration authority must decide for itself whether the impugned decision is lawful and, if not, but only if not, reverse it. (para 11)

2) Lord Bingham thought that there had been a tendency to overcomplicate the second point. The first task of the immigration authority is to establish the relevant facts. It was important that the facts were explored, and summarised in the decision, with care, since they would always be important and often decisive. The authority would wish to consider and weigh all that told in favour of the refusal of leave, with particular reference to justification under Art.8(2). The ordinary judicial task of weighing up the competing considerations and according appropriate weight to the judgment of a person with responsibility for a given subject matter and access to special sources of knowledge and advice, was to be performed.  The authority had, of course, to take account of Strasbourg jurisprudence on the meaning and effect of Art.8 (para 14-18)

3) Lord Bingham also raised a further point on proportionality (para 19). Not only are the three questions in de Freitas v Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69 to be asked when deciding if a measure is proportionate. But assessments of proportionality also:

“must always involve the striking of a fair balance between the rights of the individual and the interests of the community which is inherent in the whole of the Convention. The severity and consequences of the interference will call for careful assessment at this stage.” (R (Razgar) v Secretary of State for the Home Department [2004] 2 AC 368, (para 20))
iii) Belfast City Council v Miss Behavin' Ltd (Northern Ireland) [2007] UKHL 19; [2007] 1 W.L.R. 1420
In Belfast City Council v Miss Behavin’ Ltd their Lordships made observations comparable to those in Huang on to the nature of human rights assessments to be made by local authorities. The case concerned the City Council’s refusal of a licence for a sex shop in Belfast. The Court of Appeal quashed the local authority’s refusal holding that the Council had not properly considered the appellant’s Article 10 rights. However, their Lordships unanimously upheld the City Council’s decision. Following R (SB) v Governors of Denbigh High School [2007] 1 AC 100, the court held that the relevant question was not whether the local authority had properly considered whether the applicant's rights under the Convention would be violated, but whether there had actually been a violation of those rights; and that, where the council had exercised its powers of judgment rationally and in accordance with the purposes of the relevant statutory provisions and its decision could not be said to have amounted to a disproportionate restriction on the applicant's Convention rights.

The Law Lords further held that, following Huang (above, per Baroness Hale at para 32) that a local authority, in arriving at its decision to grant or refuse a licence, had a discretion to take all relevant matters into account, including late objections, although fairness required that the terms of any representations that it proposed to consider should be communicated to the applicant so that he might have an opportunity to comment.

iv) Tweed v Parades Commission for Northern Ireland [2006] UKHL 53; [2007] 1 A.C. 650
In another Northern Irish case, the appellant, an Orange Parade organiser, sought judicial review of the Parade commission's procedural rules, which provided that all evidence supplied to the commission would be treated as confidential and only for the commission's use. The House of Lords allowed the appeal and disclosure of the documents. The House of Lords held that where an application for judicial review turned on the proportionality of the defendant’s actions, the disclosure of documents would be ordered more readily than in an application where such an issue did not arise. However, in cases involving issues of proportionality, disclosure should be carefully limited to the issues which required it in the interests of justice.

v) Seal v Chief Constable of South Wales [2007] UKHL 31; [2001] 1 WLR 1910
This case concerned a question of statutory construction. S issued proceedings under the Mental Health Act 1983 against the Chief Constable on the eve of the expiry of the limitation period under the Limitation Act 1980. However, L did not- as is necessary under s139(2) of the 1983 Act- obtain the leave of the High Court for his action. S submitted that (1) the lack of leave, even when required, was an irregularity which could be rectified, not a fatal flaw which invalidated the proceedings; and (2) the effect of s.139(2) was to infringe his right of access to the court contrary to Art.6 ECHR.

The House of Lords rejected S’s appeal by a majority of three to two. The majority held that:

(1) when Parliament legislated in passed the Mental Health Act, there had been a clear consensus of judicial, professional and academic opinion that lack of the required consent rendered proceedings null, and Parliament had to be taken to have legislated on that basis. (2) Section 139(2) did not breach Art.6. The European Court had accepted that the right of access to the court was not absolute, but might be subject to limitations. The protection of those responsible for the care of mental patients from being harassed by litigation had been accepted as a legitimate objective. The restriction placed upon S’s Article 6 rights by the legislation was therefore proportionate.

Lord Woolf and Baroness Hale, however, gave strong dissenting judgments. Baroness Hale considered the “fundamental constitutional rights… of a particularly vulnerable group of people” were at stake. With regard to Article Art.6, restrictions on access to the courts had to be proportionate to the legitimate aim sought to be achieved. If s.139(2) had the effect that proceedings issued in breach of it were always a complete nullity, thus depriving a claimant of a good claim, that was an effect out of all proportion to the aim which it was attempting to pursue.

vi) R. (on the application of Baiai) v Secretary of State for the Home Department [2007] EWCA Civ 478

In this conjoined case concerning the right to marry, the Court of Appeal found that the Secretary of State’s scheme of special authorisations for marriage for certain classes of immigrant under s.19 of the Asylum and Immigration (Treatment of Claimants Etc.) Act 2004 was disproportionate and not compatible with Article 12 ECHR. Under the scheme any person seeking to marry in the UK who was not a British Citizen, not a national of the European Economic Area and not a permanent resident in the UK required the Home Secretary’s permission to marry. The Secretary of State’s policy was to refuse the required Certificate of Approval (save in exceptional circumstances) where one or both of the parties does not have leave to enter or remain in the UK for more than six months, and with more than three of those months outstanding. The purpose of this policy was to prevent sham marriages.

The Court of Appeal held that though Article 12 was not an absolute right, in the light of Convention jurisprudence, the Secretary of State could only interfere with the exercise of Art.12 rights in cases that involved, or very likely involved, sham marriages entered into with the object of improving the immigration status of one of the parties. To be proportionate, a scheme must either properly investigate individual cases, or at least show that it has come close to isolating cases that very likely fall into the target category. It must also show that the marriages targeted do indeed make substantial inroads into the enforcement of immigration control. Lord Justice Buxton examined Lord Steyn’s three part proportionality test in R. (on the application of Daly) v Secretary of State for the Home Department [2001] 2 A.C.532. The scheme under s. 19 did not pass that test and was incompatible with Art.12.
5. Retrospectivity and Article 2:

Earlier in the year the House of Lords held that the UK’s duty to comply with its international obligations under Article 2 when conducting inquests into deaths in custody does not apply retrospectively to deaths which occurred before October 2000.

In R. (on the application of Hurst) v Northern District of London Coroner [2007] UKHL 13; [2007] 2 W.L.R. 726 the House of Lords rejected an attempt to argue that while section 6 HRA had no retrospective effect, section 3 did. This had been the ruling of the Court of Appeal, but the House of Lords applied a single test of retrospectivity.

Hurst was affirmed by the House of Lords in two conjoined Northern Irish cases where the claimant’s sons had been killed by the police and the army respectively, in the early 1990s: Jordan v Lord Chancellor and another, and McCaughey v Chief Constable of the Police Service of Northern Ireland  [2007] UKHL 14, [2007] 2 W.L.R. 754
6. Article 3:

A declaration of incompatibility was issued by the Administrative Court in July in the case of Nasseri v Secretary of State for the Home Department[2007] EWHC 1548 (Admin). The case concerned the compatibility of Schedule 3 Paragraph 3 of the Asylum and Immigration (Treatment of Claimants etc.) Act 2004 with Article 3 ECHR. Para.3 was a deeming provision which provided that the states listed at Sch.3 para.2 should be treated as places where an asylum seeker's life and liberty would not be threatened, and from where he would not be sent to another state in contravention of his human rights or otherwise than in accordance with the United Nations Convention relating to the Status of Refugees 1951 . 
The Court held that in enacting Sch.3 para.3, Parliament had precluded both the secretary of state and the court from considering any question as to the law and practice on refoulement in any of the listed countries (in this case Greece). Failure to conduct an adequate investigation into the risks of loss of life or torture or inhuman and degrading treatment was a breach of Art.3. The deeming provision precluded the Secretary of State from making any enquiry into a potential breach of Article 3 ECHR at the point of removal as he was required by law to do.

7. Article 5 and Prisoners Rights:

A series of cases concerning parole and recall have further developed English prisoners’ rights under Article 5 this year. 

In Clift v Secretary of State for the Home Department UKHL 54; [2007] 1 A.C. 484, the House of Lords issued a declaration that the early release provisions of sections 46(1) and 50(2) of the Criminal Justice Act 1991 were incompatible with Article 14 in conjunction with Article 5 as they prevented prisoners liable for removal from the UK from having their cases reviewed in the same manner as other longer term prisoners.

Their Lordships held that early release provisions did clearly fall within the ambit of the right to liberty under article 5, so that differential treatment between prisoners otherwise than on the merits of their respective cases would give rise to a potential complaint of discrimination under article 14. Article 14 prevented any discrimination based upon nationality, although it did not apply to difference in treatment based on the seriousness of an offence. The differential treatment afforded to prisoners liable to deportation by having their release dates determined by the Secretary of State could not be objectively justified, given the Parole Board's ability to make such determinations.

In R. (on the application of Brooke) v Parole Board [2007] EWHC 2036 (Admin), an important judgment released on 9th September 2007, the High Court held that the present arrangements for the Parole Board do not sufficiently demonstrate its objective independence of the Secretary of State, as required by both English common law and Article 5(4) ECHR. The sponsorship of the board by the Ministry of Justice is such as to create what objectively appears to be a lack of independence, and to cause the sponsoring Department sometimes to treat the Board as part of its establishment. That has led to inadequate protection for the security of tenure of Parole Board members. It has also led to documented examples of the use of the powers of the Department which have not been consistent with the need to maintain the Board's objective independence. However, in conclusion, the Court did emphasise that “It is an important aspect of the separation of powers that any necessary adjustment to those arrangements is not for us to make but must remain a matter for Parliament or the Executive.” (para 62)

8. Article 9

In R. (on the application of Swami Suryananda) v Welsh Ministers [2007] EWCA 893, a case which received a great deal of media attention, the Ministers appealed against a decision quashing their notice under s.32 of the Animal Health Act to slaughter a bullock, Shambo, who had contracted bovine tuberculosis. The bullock was considered sacred by the local Hindu community, for whom the slaughter of any animal was considered a direct violation of their spiritual values. The Court of Appeal held that the authorities had been entitled to order the slaughter. Although the respondents’ freedom of religion would be infringed under Article 9, the exception under Article 9(2) had been engaged. The interference had been necessary in the light of the importance of the policy to agricultural industry. The orders quashing the slaughter notice were- sadly for Shambo- therefore set aside.
9. Articles 10 and 11:

In R. (on the application of Laporte) v Chief Constable of Gloucestershire [2006] UKHL 55; [2007] 2 A.C. 105 the claimant was a peace protester who had been in one of three coaches taking passengers from London to RAF Fairford in Gloucestershire in order to join an anti-war demonstration. The police, believing that the protesters were members of a hard-core anarchist group, stopped the coaches and searched them. The coaches and passengers were escorted back to London due to the possible risk of a breach of the peace. It was found that only eight of the 120 passengers were members of the anarchist group. The question before the House of Lords was what test is to be satisfied by the police before they can lawfully take action to prevent a breach of the peace.
The House of Lords unanimously held that a breach of the peace must be imminent before any form of preventative action can be taken. Imminence is a threshold condition; it does not operate according to sliding scales of degrees of immediacy. There was also substantial agreement that no more intrusive action than is necessary can be taken to prevent the breach of the peace (Per Lord Bingham at para 46; Lord Rodger at para 66; Lord Brown at para 114).

As there was no indication of an imminent breach of the peace when the measures were taken against the claimant, the actions were therefore unlawful and a violation of her rights under Articles 10 and 11.

Lord Bingham also made the important observation that if “the public interest requires that the power of the police to control demonstrations of this kind should be extended, any such extension should in my opinion be affected by legislative enactment and not judicial decision.” Articles 10 and 11 are fundamental rights and “Any prior restraint on their exercise must be scrutinised with particular care” (para 52). 
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