JUDICIAL REVIEW – 

PROCEDURE FOLLOWING THE GRANT OF PERMISSION 

AND THE SUBSTANTIVE HEARING 

24th NOVEMBER 2008 

Defendant’s response

1. Where the ordinary pre-permission procedures have been followed and the Defendant has had a chance to put its case then the grant of permission cannot be set aside [54.13].

2. The Defendant and any other person who wishes to contest the claim or support it on other grounds must serve:

a. Detailed grounds for contesting the claim and
b. Any evidence

within 35 days (not working days (R (ota J) v LB Newham [2001] EWHC Admin 992) after service of the Order giving permission. 

“The detailed grounds themselves should foreshadow the skeleton argument and should set out the propositions of law and fact which will be relied on at the full hearing in a logical and sequential fashion. Insofar as the detailed grounds rely on factual propositions. the documents should cross-refer to the relevant parts of the witness statements and/or to the documents that are filed and served at the same time
”.

3. Where documents are relied on then they must be served in a paginated bundle (PD para 10.1). 

4. In principle a Defendant who does not comply with this rule cannot take part in the hearing without an extension of time. In J the authority filed its evidence the day before the hearing. It was not admitted but the Defendant was permitted to appear to defend the claim on the material already before the court. 

5. Points to consider: 

a. Should the claim be opposed at all? Is it cost effective to do so? 

b. Can/should the Defendant make a further decision? 

c. Should the Defendant propose ADR?. 

Duty of candour
 

6. The Defendant (and any interested party that intervenes) has a “duty to assist the court with full and accurate explanations of all the facts relevant to the issue the court must decide”. 

“The analogy is not exact, but just as the judges of the inferior courts when challenged on the exercise of their jurisdiction traditionally explain fully what they have done and why they have done it, but are not partisan in their own defence, so should be the public authorities. It is not discreditable to get it wrong. What is discreditable is a reluctance to explain fully what has occurred and why”.

R v Lancashire CC ex p Huddleston[1986] 2 All ER 941 and see also; R(Quark Fishing Ltd v Secretary of State for Foreign and Commonwealth Affairs [2002] EWCA Civ 1409 at para 50, and Belize Alliance of Conservation non Governmental Organisations v Department of the Environment [2004] UKPC 6, [2004] Env LR 761 at para 86 per Lord Walker (dissenting).  

7. This means that the Defendant must disclose all relevant evidence even where it may be prejudicial
. A Defendant cannot make partial disclosure of documents or facts where the effect would be to give a misleading impression of the information that has been disclosed. The duty of candour is a continuing duty. 

Re Downes’ Application [2006] NIQB 77:


The affidavits of all parties should be drafted in clear unambiguous language. The language must not deliberately or unintentionally obscure areas of central relevance and draftsmen should look carefully at the wording used in any draft to ensure that it does not contain any ambiguity or is economical with the truth of the situation. There can be no place in affidavits in judicial review applications for what in modern parlance is called spin. Public bodies and central government agencies… must present their cases dispassionately and in the public interest (Girvan J at para 31).

Other interested parties 

8. Both Claimant and Defendant should consider whether other interested parties should be served with the claim form. The timetable for their response and evidence runs from the date of service on them. Alternatively they can take the initiative and apply to file evidence or be heard under CPR Part 54.17. Application is made by letter explaining who the applicant is and why and in what form they want to participate in the hearing [PD para 13.1]. The application should be made as soon as possible so as not to delay the hearing. Parties considering intervening should carefully consider the costs position before doing so. 

Reconsideration by the Claimant after Defendant’s evidence/grounds 

9. The Claimant is under a duty to reconsider the claim following service of the Defendant’s detailed grounds and evidence – e.g R v Liverpool City Justices & Crown Prosecution Service v Price (1998) 162 JP 766; R (Bateman & Ors v Legal Services Commission [2001] EWHC Admin 797. Failure to do so may result in a claim for wasted costs R v Horsham DC ex p Wenman [1994] 4 All ER 681. 

10. In a publicly funded case the position following permission is dealt with in Section of the Funding Code Criteria and at part 16 of the Funding Code Decision – Making Guidance
. The decision on permission establishes that the merits are at least borderline so in practice funding will be continued except where the claim is not cost effective, or where there are alternative sources of funding. However, this is expressly subject to the duty to reconsider in the light of the Defendant’s evidence or new information. If this undermines the apparent merits when permission was granted then funding will be refused on this ground. 
11. If the Defendant has conceded all or part of the claim then the Claimant should consider whether the application has become academic, and if so whether the court should nonetheless be invited to continue to hear the claim. The court has power to do so if it is in the public interest. Typically that might arise where: 

“for example (but only by way of example) when a discrete point of statutory construction arises which does not involve detailed consideration of facts and where a large number of similar cases exist or are anticipated so that the issue will most likely need to be resolved in the near future”

R v Secretary of State for the Home Department, ex p Salem [1999] A.C. 450, at 456-7

12. The Claimant should consider again whether the case can be compromised or should be mediated. 

13. The obligation to keep the proceedings under review applies throughout the case and not only on receipt of the Defendant’s evidence – see for example R Nkongolo Tshikangu v Newham London Borough Council [2001] EWHC Admin 92 – failure to inform the court that the case had become academic. 

Amendment of the Claimant’s case and further evidence

14. In practice further evidence and amendments are nearly always agreed between the parties. However, Part 54 contemplates that the evidence and issues will crystallise at the time of the Defendant’s detailed grounds and evidence under CPR 54.14. 

15. The Claimant cannot rely on grounds other than those for which they were initially given permission without the Court’s permission [CPR 54.15]. The Claimant can apply under this rule to re-open an issue on which permission was refused but this requires substantial justification -  R (Smith) v Parole Board [2003] 1 WLR 2548. 

16. A substantial new point will require an amendment to the form N461. If the Claimant wishes to rely on additional grounds then they must (Part 54.15 and PD para 11) give not less than 7 clear days notice before the hearing date (or warned date).  The usual practice is to provide notice of additional grounds by way of draft amendment to the grounds to apply for judicial review
. 

17. The court will normally deal with the application at the full hearing. The court will apply the same principles as on an application for permission. The 7 day rule in PD para 11 does not absolve the Claimant from the need to act promptly. 

18. The importance of following this procedure has been emphasised by Munby J in R (P, W, F and G) v Essex County Council  [2004] EWHC 2027 (Admin) and R ota MB v Lambeth BC  [2006] EWHC 639. 

19. The rules do not provide for the Claimant to serve evidence in response to the Respondent’s claim. Normally this will be unnecessary as further evidence from the Claimant will not go to the issues in the case. Permission may be given under Part 54.16. 

20. Note that permission is specifically required for any party to rely on expert evidence (even expert evidence relied on in the original grounds). This will not normally be heard live but CPR Part 35.4 still applies: “no party may call an expert or put in evidence any experts report without the court’s permission” - R ota Kemp v Denbighshire Local Health Board [2006] EWHC 181 (Admin). 

Updating information 

21. In practice the parties will provide the court with evidence bringing the facts up to date at the time of the hearing. They may be under a duty to do so. 

22. The duty of full disclosure is a continuing one. If either party becomes aware that the facts placed before the court were inaccurate or incomplete or there is a material change in circumstances then they must make the other parties and the court aware of the new material (Tshikangu- above). 

Disclosure and applications to cross examine 

23. PD 54 para 12.1 provides that “disclosure is not required unless the court orders otherwise”. 

24. Formerly very restrictive criteria applied derived from R v Secretary of State for Foreign and Commonwealth Affairs ex p World Development Movement [1995] 1 WLR 386. These were substantially relaxed by the House of Lords in Tweed v Parades Commission of Northern Ireland [2007] 1 AC 650. In particular:

a. It is not now necessary for the Claimant to show that the material before the court is inaccurate or incomplete before disclosure will be ordered. 

b. Disclosure will be more readily ordered in human rights cases although it will still not be routine. 

c. Defendants are encouraged to exhibit the whole of a document on which they rely rather than simply producing a summary. 

25. Claimants should also consider applications for information under the Freedom of Information Act 2000 and Data Protection Act 1998. 

Cross examination 

26. Judicial review applications are ordinarily heard on paper and factual disputes will be generally resolved at trial in the in the Respondent’s favour – R v Camden LBC ex p Cran (1995) 94 LGR 8 at p. 76.  It is questionable whether this general approach is compatible with Article 6 in cases where that Article applies. 

27. Examples of cases where applications to cross examine may be allowed under CPR Part 8.6(2) are: 

a. The court has to reach a conclusion on disputed issues of fact, for example a question of collateral fact or where there is a dispute as to the procedure that was actually followed. Even in this case the Court retains a discretion and may resolve the issues on the papers (R v CC Thames Valley ex p Cotton [1989] COD 318. 

b. Where a contested issue arises as to the Claimant’s capacity to conduct the proceedings – Re MB (Medical Treatment) [1997] 2 FLR 426. 

c. Where fundamental human rights are at stake and the court has to review the merits of the decision – for example questions as to the compulsory treatment of a detained patient -  R (Wilkinson) v RMO Broadmoor Hospital [2002] 1 WLR 419. 

Further Information

28. Under CPR Part 18 a court may require a party to “(a) clarify any matter which is in dispute in the proceedings or (b) give additional information in relation to any such matter whether or not the matter is contained or referred to in any case”. 

29. This rule is not excluded by either Part 8 or 54. 

30. Even in the absence of a formal part 18 request parties should liaise to clarify the issues in dispute. 

Listing for the Full Hearing 

31. This is dealt with in Practice Statement (Administrative Court Listing and Urgent Cases) [2002] 1 WLR 810. Cases enter the warned list after expiry of the time for the Respondent’s evidence. In most cases, after entry to the list a date is fixed for the hearing with counsel’s clerks having 48 hours to take up dates offered by the court. Once a date has been fixed then the hearing can only be vacated in exceptional circumstances. 

32. Some cases are placed in the short warned list where they are liable to be called on at less than a days notice from the warned date. 

33. The parties must keep the Court informed of any matters likely to affect the length of the hearing.  

Skeleton arguments and preparation for the hearing 

Is a hearing necessary at all? 

34. Under CPR Part 54.18 the “court may decide the claim for judicial review without a hearing where all the parties agree”. This will normally be suitable for simple cases only but might also be used to “tie-break” where the parties have agreed on everything apart from a discrete issue but do not want to incur the costs of a hearing. The procedure is often adopted in costs disputes. The rules and practice direction do not set out any procedures for dealing with a case in this way.

Timetable and content of skeleton arguments 

35. This is contained in the Practice direction at para 15. The Claimant must file a skeleton 21 working days before the hearing or the short warned list date. The Defendant must file their skeleton 14 working days before those dates. Failure to observe these time limits may result in “disagreeable” costs orders – Haggis v DPP [2003] EWHC 2481. 

36. The Claimant must file a bundle of documents with the court at the same time as the Claimant’s skeleton argument  - PD54 para 16. 

37. Sometimes these time limits cannot be met because of the urgency of the case or because the facts are changing. The parties may agree in writing to vary the time for skeletons (CPR Part 2.11). However, they must ensure that skeletons are delivered in time to allow for pre-reading by the court. 

38. PD 54 para 15.3 requires that skeleton arguments must contain: 

a. a time estimate for the complete hearing, including delivery of judgment;

b. a list of issues; 

c. a list of the legal points to be taken (together with any relevant authorities with page references to the passages relied on);

d. a chronology of events (with page references to the bundle of documents). 

e. a list of essential documents for the advance reading of the court (with page references to the passages relied on) (if different from that filed with the claim form) and a time estimate for that reading;

f. a list of persons referred to. 

39. Citation of authorities should follow the Practice Direction of 9 April 2001 ([2001] 1 WLR 1001). In particular: “The skeleton should…clearly identify what authorities, and what parts of what authorities, are relied on, and carry the certification of counsel as required by the Lord Chief Justice’s Practice Direction [2001] 1 WLR 1001” – R  (Prokopp) v London Underground [2003] EWCA Civ 961. 

40. At the time of drafting the skeleton argument Claimants should also take stock and reconsider: 

a. What the object is of the proceedings and what relief the Claimant seeks. This is not a requirement of a skeleton argument but it is helpful to have a draft of the Orders that the Court might be invited to make and to identify the relief sought in the skeleton. 

b. Whether it is necessary to pursue all of the arguments initially advanced or whether the case can be more usefully focused. 

“One of the merits of great advocates, as Lord Pearce pointed out in Rondel v Worsley [1969] 1 AC 191 at p 255G, has been the ability ruthlessly to sacrifice nine points and win on the tenth and best…The leave no stone unturned approach is no longer to be encouraged…” Munby J in R (Bateman) v LSC [2001] EWHC Admin 797. 

c. What documents (and authorities) are really necessary for the Court. In Prokopp, Schiemann LJ said: 

“Even if one were prepared to accept – which I am not - that they were all relevant to those actions they were certainly not relevant to the appeals before us. Their production before us not only involved a grotesque waste of environmental assets such as trees but an equally grotesque waste of public money and judicial time and energy in laying one’s hand on the few documents and authorities which are relevant. It is the duty of Counsel and solicitors to go through material in order to decide what is relevant. Counsel apparently did this and referred to what they thought was arguably relevant. Yet far more was placed before us”.

41. There is no requirement to provide bundles of authorities but it is good practice to agree one and lodge it. 

42. Obtain a receipt for the skeleton when lodged and at the hearing take copies and check that the court has received it. As the authors of Administrative Court: Practice and Procedure note: 

“it is regrettably commonplace for skeleton arguments and other documents filed by the parties not to reach the judge in advance of the hearing”. 

The hearing

Composition of the Court

43. Criminal cases may be heard by a single judge or by a Divisional Court of two judges. Simpler cases will ordinarily be suitable for decision by a single judge but note that only a Divisional Court has power to make a Defendant’s Costs Order (Prosecution of Offences Act 1985 s. 16). 

44. Civil cases are ordinarily heard by a single judge. The order granting permission may state that the case is suitable for decision by a deputy judge. 

45. If a judge has refused permission on the papers then the case will not normally be listed before them (R (Mohammed) v Special Adjudicator [2002] EWHC 2496 Admin, para 4) but this will not ordinarily be a ground for asking the judge not to sit Sengupta v Holmes [2002] EWCA Civ 1104.

Relationship between the full hearing and permission hearing 

46. Standing can be considered again but overlaps with remedy – R v Secretary of state for Health ex p Presvac Engineering Ltd (1991) 4 Admin LR 121. 

47. Delay – A decision at the permission stage that a claim was brought promptly or to extend time despite this is final and cannot be re-opened at the final hearing. However the Defendant may still argue that relief should be refused because of undue delay (R v CICB ex p A [1999] 2 AC 330). In R (ota Lichfield Securities Ltd) v Lichfield DC [2001] EWCA Civ 304 the CA held that where the effect of undue delay had been fully argued at the permission hearing then it should be re-opened only where (a) the judge at the initial hearing had expressly so indicated; (b) new and relevant material was introduced at the substantive hearing; (c) in an exceptional case, the issues as they developed at the full hearing put a different aspect on the question of promptness; or (d) the first judge had plainly overlooked some relevant matter or had otherwise reached a decision per incuriam.

48. Where limited permission was given: CPR Part 54.15 (above) also permits a Claimant to give notice that they intend to rely on grounds in their original N.461 for which they were not granted or refused permission. However, this may be an abuse of process if not based on new material not available at the time of the application for permission – R (ota Opoko) v Principal of Southwark College [2002] EWHC (Admin) 272, and R(Smith v Parole Board [2003] EWCA Civ 1014.

49. Relief may be refused at the full hearing (or before) without consideration of the merits if there has been a material non disclosure by the Claimant. Examples are Tshikangu (above) and R v Kensington General Commissioners ex p Polignac [1917] 1 KB 486). 

Orders and appeals

50. The time estimate given in the skeleton argument assumes that judgment will be given at the hearing. If so then it will be transcribed but counsel must still make a note in case of an urgent appeal. 

51. Often a confidential draft judgment will be prepared in advance with a direction for the parties to submit typing corrections and notes of other obvious errors. The parties need not attend for handing down of judgment if all consequential orders have been agreed and may not be able to recover costs if they attend when this is unnecessary. 

52. Counsel will usually be asked to agree a draft minute of Order to be lodged with the Court. 

53. Once sealed the Order of the Court is final, subject to correction under the slip rule (CPR 40.12).

Orders that the Court may make 

54. Relief in the Administrative Court is discretionary. The most common Orders are quashing orders or mandatory orders. However, the court will often make a Declaration rather than a peremptory order and may, even where the decision  is in the Claimant’s favour, make no order but leave the judgment to speak for itself. 

55. Where the Court quashes an Order of a Court or Tribunal it may substitute its own decision for that of the Court below but only where the decision has been quashed on the ground that there is an error of law and without that error there would have been only one decision which the court or tribunal could have reached [Supreme Court Act 1981 s. 31(5) substituted with effect from 6 April 2008.
56. The Court may award damages but only if the claim includes an application for damages and the court is satisfied that such an award would have been made if the claim had been made in an action begun by the applicant at the time of making the application (Supreme Court Act 1981 s. 31). 
Appeals  

57. In a civil case an appeal lies to the Court of Appeal
, with permission of either the Administrative Court or Court of Appeal. It is not necessary to seek permission from the lower court but it is usual to do so. Permission will only be granted by either court if either [Part 52.3(6)]:

a. There is a real prospect of success or 

b. there is some other compelling reason why the appeal should be heard. This can lead to an appeal on a point of public importance even if the prospects of success are poor – R (Benabdelaziz) v Haringey LBC [2001] EWCA Civ. 

58. Time for appealing runs from the date on which the decision is given and not the date on which the order is sealed [CPR 52.4]. 

59. An application for permission to the Administrative Court is made when judgment is handed down. If time permits then it should be accompanied by draft grounds of appeal. An application for permission to the Court of Appeal is contained in the Notice of Appeal (N161) itself and must be accompanied by grounds and a skeleton argument in support. 

60. The Appellant has 21 days to appeal but this time limit can be extended by the Administrative Court whether or not it actually grants permission provided the application is made within the 21 day period. Any application for an extension outside that period must be made to the Court of Appeal. 

61. The Appeal Court or the lower court may order a stay but the appeal does not operate as such in the absence of any such order [CPR 52.7]. 

62. In the case of a criminal cause or matter an appeal lies to the House of Lords (under the Administration of Justice Act 1960). It is a precondition of such an appeal that: 

a. The Administrative Court grant a certificate that the case raises a point of law of general public importance. Only the Administrative Court can grant this. 

b. Either the Administrative Court or the House of Lords grant leave to appeal. In practice it is very rare for the Administrative Court to grant leave. An application for leave to appeal must be made to the Administrative Court within 28 days of the decision and must be accompanied by a draft of the question that the Court is being asked to certify. If that Court refuses permission then the Appellant must present a petition to the House of Lords within 28 days.

Settlement and discontinuance

63. Parties are encouraged to use ADR R (Cowl) v Plymouth City Council (Practice Note) [2001] EWCA Civ 1935, [2002] 1 WLR 803.  – see Practice Statement 1st February 2002.  See Varda Bondy Mediation and Judicial Review – Mind the Research Gap for a more sceptical approach. 

64. If the parties do settle then they must inform the court promptly so as to avoid the Court wasting time reading and preparing the case – R (Craddock) v PCA [2005] EWHC 95 Admin. 

65. PD 54 Para 17 appears to require the consent of the Court for all settlements except those that relate to costs only. It reads: 

“17.1 If the parties agree about the final order to be made in a claim for judicial review, the claimant must file at the court a document (with 2 copies) signed by all the parties setting out the terms of the proposed agreed order together with a short statement of the matters relied on as justifying the proposed agreed order and copies of any authorities or statutory provisions relied on.
17.2 The court will consider the documents referred to in paragraph 17.1 and will make the order if satisfied that the order should be made.
17.3 If the court is not satisfied that the order should be made, a hearing date will be set. 
17.4 Where the agreement relates to an order for costs only, the parties need only file a document signed by all the parties setting out the terms of the proposed order”. 
66. The intention behind this is to ensure that where the agreement involves the doing of a judicial act (for example a quashing or mandatory order) the court should be satisfied that it has power to make the order concerned. Many agreements do not involve this type of act on the part of the court, for example where the parties simply agree that the Defendant should take a fresh decision. It is doubtful that paragraph 17.2 is intended to enable to court to veto an agreement like that and the requirements of 17.1 should be satisfied simply by reciting that the parties have agreed those terms. 

67. It often happens that the parties agree all issues with the exception of costs. The incidence of costs when a judicial review claim is settled are the subject of specific rules noted below. It is often disproportionate for there to be a hearing to decide where the costs should fall. This issue is now commonly dealt with by written submissions only. 

68. A Claimant may also discontinue their claim at any time by notice under CPR Part 38 (subject to the restrictions in that rule which include 38.2(2) – permission is required if there has been an injunction or undertaking). However, they must pay the Defendant’s costs unless the Court orders otherwise. 

Costs
69. The CPR does not recognise a particular costs regime applicable to judicial review. Costs orders therefore have to be fitted within a framework mainly designed to cope with litigation between private parties. 

70. Costs are in the discretion of the Court (s. 52 of the Supreme Court Act 1981
). Guidance is given in CPR Part 44.3 about how this discretion should be exercised. The general rule is that costs follow the event but the court may make a different order. Relevant factors include how far a party has succeeded and their conduct.

71. For many judicial review hearings the court will want to conduct a summary assessment of costs PD 44 para 13. The Court will normally do so in any case lasting less than one day. A schedule of costs must be served not less than 24 hours before the hearing. The court will not make a summary assessment of the costs of a publicly funded litigant but may so assess the costs payable by them. 

72. A general order for costs made at the end of judicial review proceedings will carry with it reasonable costs incurred before the grant of permission but will not include the costs of opposing a renewed oral application for permission. The Court should consider how much of the costs of preparation should be allowed  – Davey v Aylesbury DC [2007] EWCA Civ 1166. 

Public interest litigation 

73. Where a Claimant has brought a claim concerning an issue of genuine public importance then that may be a reason not to award to a successful Defendant. New Zealand Maori Council v AG of New Zealand [1994] 1 AC 466; R (Friends of the Earth & Greenpeace) v Secretary of State [2001] EWCA Civ 1950), Davey – above. The difficulty in predicting whether or not this will be the outcome after a trial has led to the development of protective costs orders. R (Corner House Research v Secretary of State for Trade and Industry) [2005] EWCA Civ 192, R (Compton) v Wiltshire PCT [2008] EWCA Civ 749. 

74. In other cases (for example, but not limited to those involving best interests declarations) no costs should be awarded to reflect “a proper recognition that a judicial resolution of the best interests issue between two parties with conflicting rights and duties was the only means of resolving it” – Wyatt v Portsmouth Hospital NHS Trust [2006] EWCA Civ 526. The same considerations will not apply on appeal.  

Partial success
75. Orders the Court may make include those listed in CPR 44.6. These include an order that the paying party pay costs up to or from a certain date, or that they pay a proportion only of the costs, or that they pay the costs of a certain issue only. The court must avoid an “issue” order if it can do so (CPR 44.3(7)).
76. The Court should start by asking which party has been successful overall and then ask whether there is a good reason to make a different order from the normal one. 
77. R (Bateman) v Legal Services Commission [2001] EWHC Admin 797 – Claimants succeeded in quashing a decision of the LSC but were deprived of 25% and 15% of their costs respectively of the issues on which they failed. CPR 44.3 can “properly and where appropriate should be applied in such a way as positively to encourage litigants to be selective as to the points they take and positively to discourage litigants taking a multiplicity of bad points” Munby J at para 18
. 
78. Where there is partial success then the Court generally makes a rough and ready assessment of the relevant proportions
. The default position is no Order where the proportions cannot be assessed (e.g. Hackney LBC v (1) Burley Campbell (2) Lawrence Oliver Campbell [2005] EWCA Civ 613 – a possession action).  
Costs as sanctions 
79. The ordinary costs orders can be departed from because of a party’s conduct. The conduct does not have to causative of the loss (contrast wasted costs orders).  
- Aegis Group PLC v Commissioners Inland Revenue [2005] EWCH 1468 Ch Park J. Late response to a judicial review pre-action protocol letter with no adequate explanation for the delay. Defendant recovered only 85% of their costs. 
- R(B) v LB Lambeth [2006] EWHC 639 Munby J – failure to amend to reflect changed case. 

R (Lawer) v Restormel BC [2007] EWHC 2299 Munby J – failure to make full disclosue on an interim application 
80. Conduct can include refusing ADR. In practice this means mediation or failure to follow a complaints procedure. The emphasis given in the cases has varied but the position is now settled that the unsuccessful party must show that it was unreasonable of the other side to refuse to mediate - Halsey v Milton Keynes General NHS Trust [2004] EWCA 576, (2004) 1 WLR 3002 (2004) 4 All ER 920.  
81. Costs can be awarded on an indemnity basis
 where there has been “unreasonable behaviour of such a high degree that it can be characterised as exceptional”
. Examples taking “almost every possible point under the sun” – R v Costwold DC ex p Kissel  February 28 1997 unreported, or failure to give proper disclosure – R (Banks) v SSEFRA [2004] EWHC 1031 (Admin).  
Where there has been no determination on the merits 
82. The principles are set out in R (Boxall) v The Mayor and Burgesses of Waltham Forest LBC (2000) 4 CCLR 258 at para [22]:
“(i) The court has power to make a costs order when the substantive proceedings have been resolved without a trial but the parties have not agreed about costs.

(ii) It will ordinarily be irrelevant that the Claimant is legally aided.

(iii) The overriding objective is to do justice between the parties without incurring unnecessary court time and consequently additional cost.

(iv) At each end of the spectrum there will be cases where it is obvious which side would have won had the substantive issues been fought to a conclusion. In between, the position will, in differing degrees, be less clear. How far the court will be prepared to look into the previously unresolved substantive issues will depend on the circumstances of the particular case, not least the amount of costs at stake and the conduct of the parties.

(v) In the absence of a good reason to make any other order the fall back is to make no order as to costs.

(vi) The court should take care to ensure that it does not discourage parties from settling judicial review proceedings for example by a local authority making a concession at an early stage.

Multiple parties 

83. The normal rule is that the Claimant will not be required to pay more than one set of costs. However, the court may order 2 or more sets of costs where a second Defendant or the interested party attends in support of a special interest or where they have to defend particular allegations against them - R v Secretary Of State For Health, Ex Parte John Smeaton (On Behalf Of The Society For The Protection Of Unborn Children & (1) Schering Health Care Ltd (2) Family Planning Association (Interested Parties) [2002] EWHC 886 (Admin), [2002] 2 FLR 142.. 

Particular Parties 

84. Costs will not generally be awarded against a Tribunal or similar neutral party who does not appear or otherwise play an active role in the proceedings.

85. The traditional approach is to treat such a party as neutral where they attend simply to “assist the court on questions of jurisdiction, procedure, specialist case law and  the like” (But see R (Davies) v Birmingham Coroner [2004] EWCA Civ 207, [2004] 3 All ER 543 for exceptions where this is the only way to compensate a litigant who has succeed in showing an error of law). 

86. If the Tribunal appears actively to defend the case then they are treated as an ordinary party subject to usual costs rules.  

87. Even a non appearing tribunal can be made to pay costs where there has been serious default, failure to follow elementary principles or an unreasonable failure to sign a consent order e.g R v Lincoln JJ ex p Count (1996) 8 Admin LR 233, R v Stafford JJ ex p Johnson [1995] COD 352, R v Stoke on Trent JJ ex p Booth Independent 9 Feb 1996. 
Costs Against Third Parties 
88. Under s. 51 of the Supreme Court Act 1981 the Court has power to award costs against a non-party. This is an exceptional power but will ordinarily be exercised where the third party has controlled the proceedings or hopes to benefit from them so as to be the real Dymocks Franchise Systems (NSW) Pty Ltd v Todd [2004] UKPC 39, [2004] 1 WLR 2807. 
89. Can a third party costs orders be made against individual officers or employees of the Defendant? 
90. In R v Lambeth LBC ex p Wilson (1998) 30 HLR 64 QBD it was held that there was jurisdiction to make an order under s. 51 of the SCA but that absent fraud, it would be difficult to think of a case where that would be appropriate. 
91. But in Phillips & Ors v Symes & Ors [2004] EWHC 2330 (Ch), an expert witness was joined to proceedings for the purposes of considering a third party costs order (as required under CPR Part 48.2). Peter Smith J held that in an appropriate case “a third party costs order can be brought against somebody who was a witness and as a result of the manner in which he gave evidence as a witness” [Para 63].
Costs and Legal Aid 

Costs in favour of a successful publicly funded litigant 
92. The fact that a party is in receipt of public funding is not to be taken into account in deciding whether and what costs order to make - s 22 of the Access to Justice Act 1999. 
93. There is sometimes a suggestion that there should be no order for costs where a publicly funded litigant is successful against another public body because costs will in each case be met out of the public purse. This is wrong for two reasons: 

a. It is inconsistent with s. 22 of the AJA 1999. 

b. In fact an inter partes costs order makes a substantial difference to the costs payable to solicitors. Where costs are recovered from the opposing party then legal aid solicitors may recover at their ordinary private paying rates and are not restricted to non-commercial legal aid rates. The indemnity principle, which restricts the paying party’s liability to the amount that the receiving party is obliged to pay, does not apply (Community Legal Service (Costs) Regulations 2000 Reg 15(3) formerly Civil Legal Aid (General) Regulations s. 107B). The discrepancy is particularly important in Very High Cost Cases and can make the difference between a practice being viable and non-viable. 

94. The position is usefully summarised in Litigating the Public Interest, the report of the working party chaired by Lord Justice Kay
 at paras 36-8 and at para 103:

“The view was also expressed that many members of the judiciary are not sufficiently aware of the difference not ordering costs inter partes makes both to lawyers doing legal aid work and to the CLS. For lawyers the rates of pay that their work will attract are considerably higher where the work is paid by their client’s opponent. Just as the success fee in CFA cases is used to subsidise those CFA cases that the lawyer does not win, so cases paid at inter partes rates effectively subsidise cases paid at legal aid rates. For the CLS an inter partes costs order made on a legally-aided matter means that they are likely to have to pay out little themselves on the case and therefore have more funds available for other cases. An order that the lawyers in a legally-aided matter be paid by the CLS is a straight drain on the Commission’s funds. Making an inter partes costs order against a public authority on a legally-aided matter is not a simple matter of robbing Peter to pay Paul”
.

Assessment of publicly funded costs. 

95. After much variation a commonly used formula now is that there be “detailed assessment of the Claimant’s [or other assisted party’s] publicly funded costs”. The SCCO costs guide suggests “there be detailed assessment of the costs of the Claimant which are payable out of the Community Legal Service Fund” [annex to the SCCO Costs Guide 2006]. 

Costs against an unsuccessful publicly funded litigant

96. An unsuccessful publicly funded litigant is entitled to costs protection in that they can only be required to pay more than the amount “which is a reasonable one” for them to pay having regard to their means and their conduct in relation to the dispute (Access to Justice Act 1999 s.11). 

97. The procedure for determining what is a reasonable amount to pay is specified in the Community Legal Service (Cost Protection) Regulations 2000, discussed in detail in Wyatt v Portsmouth NHS Trust [2006] EWCA Civ 529 and in the SCCO Guide 2006 Section 25. 

98. The Court first considers what order it would make in the absence of costs protection and whether that would have been for summary or detailed assessment – Reg 9(1). 

99. If the trial court considers that it has sufficient information to decide what is a reasonable amount to pay then it will specify the amount but only if satisfied that the actual costs that would be ordered would be at least that amount 9(2) or (3). In Wyatt the Court specified that the amount payable was nil. 

100. Otherwise the determination of the assisted person’s liability to pay is to be determined by a costs judge. The trial court may state the amount that would otherwise have been ordered (i.e. a summary assessment) make findings of fact relevant to that assessment (for example about the funded party’s conduct). 

Costs against the LSC

101. A successful Defendant or interested party defending a claim against a publicly funded client may in some circumstances apply to have their costs paid by the LSC where they will not recover them against the client. It must be just and equitable for the Order to be made and at first instance the receiving party must show that they will suffer severe financial hardship if the order is not made (this does not apply on appeal). The application must  be made within 3 months of the making of the relevant costs order. 

Appendix A6 to the Supreme Court Costs Office Guide 2006

A-6 Standard orders made against Legal Services Commission

funded clients

(a) Award of costs against a Claimant who is a Legal Services

Commission funded client

[Heading and opening words as in A-4(a) above]

IT IS ORDERED THAT:

1. The claim is dismissed.

2. The full costs of this claim which have been incurred by the defendant are

[summarily assessed at £ ] [to be determined by a Costs

Judge or District Judge].

3. The claimant (a party who was in receipt of services funded by the Legal

Services Commission) do pay to the Defendant [nil] [£ ] [an amount to be

determined by a Costs Judge or District Judge]. [When determining such costs the Costs

Judge or District Judge should take into account the following facts:

[Here list any findings as to the party’s conduct in the proceedings or

otherwise which are relevant to the determination of the costs payable

by the LSC funded client]

4. On or before (date) the claimant must pay into court £ on

account of the costs payable under paragraph 2, above.

5. There be a detailed assessment of the costs of the claimant which are payable

out of the Community Legal Service Fund.

(b) Order specifying the amounts payable, for use by a costs judge

[Heading and opening words as in A-4(a) above with

(if relevant) the addition of the words “sitting in private”]

IT IS ORDERED THAT:

1. The full costs of the [defendant] herein, [including the costs of this

application] are assessed at £

2. The amount of costs which it is reasonable for the [claimant] to pay to the

[defendant] is [nil] [£ which sum is payable to the [defendant] on or

before (date)].
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3. The sum of £ paid into court on account of the costs specified

in paragraph 2 above and any interest accruing thereon shall be paid out to the [defendant in

part satisfaction] [claimant] as specified in the payment schedule to this Order.

4. The amount of costs payable by the Legal Services Commission to the

[defendant] [including the costs of this application] is £ which sum is

payable to the [defendant] on or before (date).

[Schedule in Form 200 (see Court Funds Rules 1987)]

Extracts from LSC Funding Code Criteria 

Standard Criteria for Legal Representation 
5.4.1 Scope of this Section 
The following criteria apply to all applications for Legal Representation, in addition to the criteria relevant to the specific level of service applied for. 

5.4.2 Alternative Funding 
An application may be refused if alternative funding is available to the client (through insurance or otherwise) or if there are other persons or bodies, including those who … 

… might benefit from the proceedings, who can reasonably be expected to bring or fund the case. For the purpose of this criterion only, alternative funding does not include funding by means of a conditional fee agreement. 

5.4.3 Alternatives to Litigation 
An application may be refused if there are complaint systems, ombudsman schemes or forms of alternative dispute resolution which should be tried before litigation is pursued. 

5.4.4 Other Levels of Service 
An application may be refused if it appears premature or if it appears more appropriate for the client to be assisted by some other level of service under the Code, such as Legal Help or Help at Court. 

…”

Section 7 Judicial Review 
7.1 Scope 
This section applies to applications for Legal Representation in relation to court proceedings concerning public law challenges to the acts, omissions or decisions of public bodies, including in particular challenges by way of judicial review or habeas corpus and proceedings under Part VII of the Housing Act 1996. 

7.2 Criteria for Investigative Help 
7.2.1 General Funding Code Criteria 
Criteria 5.6.1 (potential for a conditional fee agreement) and 5.6.3 (minimum damages level) do not apply to applications for Investigative Help under this section. 

7.2.2 Is Judicial Review Available? 
An application may be refused if the act or decision complained of in the proposed proceedings does not appear to be susceptible to challenge. 

7.2.3 Administrative Procedures 
Investigative Help may be refused if there are administrative appeals or other procedures which should be pursued before proceedings are considered. 

3A-042 

7.3 Criteria for Full Representation 
If, at the time the application for funding is made, the court has not granted permission to bring the proceedings or if according to rules of court such permission is not required, the criteria in section 7.4 apply. If at the time the application is made the court has granted permission, the criteria in 7.5 apply. 

3A-043 

7.4 Pre-Permission Criteria 
7.4.1 General Funding Code 
The following criteria replace those in section 5.7 of the General Funding Code. 

7.4.2 Is Judicial Review available? 
An application may be refused if the act or decision complained of in the proposed proceedings does not appear to be susceptible to challenge. 

7.4.3 Administrative Procedures 
Full Representation may be refused if there are administrative appeals or other procedures which should be pursued before proceedings are considered. 

7.4.4 Notification to Respondent 
Full Representation will be refused unless the proposed respondent has been given a reasonable opportunity to respond to the challenge or deal with the applicant’s complaint, save where this is impracticable in the circumstances. 

7.4.5 Prospects of Success 
Full Representation will be refused if the prospects of successfully obtaining the substantive order sought in the proceedings are: 

(i) unclear; 

(ii) borderline and the case does not appear to have significant wider public interest, to be of overwhelming importance to the client or to raise significant human rights issues; or 

(iii) poor. 

7.4.6 Cost Benefit 
Full Representation may be refused unless the likely costs are proportionate to the likely benefits of the proceedings, having regard to the prospects of success and all other circumstances. 

7.5 Post-Permission Criteria 
7.5.1 General Funding Code 
The following criteria replace those in section 5.7 of the General Funding Code. 

7.5.2 The Presumption of Funding 
If the case has a significant wider public interest, is of overwhelming importance to the client or raises significant human rights issues, then, provided the standard criteria in Section 4 and Section 5.4 are satisfied, funding shall be granted save where, in light of information which was not before the court at the permission stage or has subsequently come to light, it appears unreasonable for Legal Representation to be granted. 

7.5.3 Refusal on the Merits 
Where the case does not appear to have a significant wider public interest, to be of overwhelming importance to the client or to raise significant human rights issues, Legal Representation will be refused if: 

(i) prospects of success are borderline or poor; or 

(ii) the likely costs do not appear to be proportionate to the likely benefits of the proceedings having regard to the prospects of success and all the circumstances.
� Atkin’s: Court Forms Vol 1 para 175


� See Sanders: Candour and Disclosure in claims for judicial review – Jul 2008 – paper on ALBA website. 


� Andrew Leadbitter – Strategy in Judicial review for Defendants [2007] JR 99. 


� Available at � HYPERLINK "http://www.legalservices.gov.uk/civil/how/funding_code.asp" ��http://www.legalservices.gov.uk/civil/how/funding_code.asp�  


� This topic is discussed in detail in a paper presented by David Elvin Q.C. to the 2006 ALBA conference: Hypothetical, academic and premature challenges - � HYPERLINK "http://www.adminlaw.org.uk/docs/David%20Elvin%20QC%20-%20July%202006" ��http://www.adminlaw.org.uk/docs/David%20Elvin%20QC%20-%20July%202006�





� Nothing in Part 54 disapplies Part 23 (applications) so in a case where amendment is necessary (under CPR Part 17) then strictly an application notice would be necessary as well. In practice this is not normally required. 


� Subject to the possibility of a leapfrog appeal to the House of Lords under 


� Renamed the Senior Courts Act 1981 by the Constitutional Reform Act 2005 from a date to be appointed. 


� Compare in a private law context Budgen v Andrew Gardner Partnership [2002] EWCA Civ 1125 where the judge ordered only 75% of the successful Claimant’s costs because he had lost on one issue that took up a substantial amount of time at trial.


� R ota A, B, X, Y v East Sussex CC 8 CCLR 228 for an example of this in a complex case – 50% costs awarded to reflect success on one issue and a “victory on points” on another. 


� The difference between this and the standard basis is in CPR 44.5. Costs on an indemnity basis do not have to be proportionate. 


� Terry v LB Tower Hamlets 15 Dec 2003 QBD. Mismanagement of the proceedings including repeated failure to meet time limits. 


� Available at � HYPERLINK "http://www.liberty-human-rights.org.uk/publications/6-reports/litigating-the-public-interest.pdf" ��http://www.liberty-human-rights.org.uk/publications/6-reports/litigating-the-public-interest.pdf�





� See also the discussion in the Court of Appeal in LB Waltham Forest v Maloba ([2007] EWCA Civ 1281, [2008] 2 All ER 701. 
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