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Evanna Fruithof’s Brussels office update

Good Morning!

It has become a happy tradition for me to give a short overview of the work that the Brussels office is doing on the Bar’s behalf, focussing in particular on substantive civil law issues. 

I propose to do a rapid run through of imminent EU developments, refer to a couple of ongoing ones, and then take a more detailed look at where we are on our old favourite, European Contract law.  The reasons for once again highlighting this gloriously greedy file will I hope, become apparent.  
Your bundle contains the most recent edition of my newsletter updating the Bar on what is happening across wide areas of EU competence, and the next issue, due out later in June will do likewise.      

What is happening now and what is coming over the horizon?

Stockholm Programme Action Plan – the Commission work programme and timetable for the next 5 years in the Justice and Home Affair’s fields – adopted a year ago.  It contains everything that anyone has ever suggested the Commission should do, and quite a lot that the Council in particular, does not want it to do.
It is hugely ambitious – indeed, the Commission re-organised itself to cope.  We now have separate Commissioners for Justice and Home Affairs and during the summer of 2010, the Commission formally split DG JLS into DG Justice and Fundamental Rights and DG Home Affairs.   Infamously, DG Justice has as its Commissioner, European Commission (First) Vice President Viviane Reding, a formidably ambitious and forthright politician.

DG Justice is now seen by some stakeholders as the guardian of all things justice-related, whether or not primary responsibility for the file rests with that department.  For example, the CCBE developed a paper on Legal Expenses insurance last year, which they are taking forward with DG Internal Market, the Commission department primarily responsible, but having brought in DG Justice as overseer of justice issues.  We are seeing similar on files such as the review of the Establishment Directive, just now underway.  

Apart from the justice-specific Stockholm Programme, the Commission is also working to its much wider Annual Work Programme for 2011, published last year, but with an updated version released at the beginning of this month.  This May 2011 version lists legislative and non-legislative initiatives, across its fields of competence, that are scheduled for adoption between now and the end of THIS year –

http://ec.europa.eu/atwork/programmes/docs/forward_programming_2011.pdf
This document is in tabular form, and if I tell you that it averages 5 separate initiatives to a page, and runs to 96 pages, you will understand why people say things are busy in Brussels these days.  And remember, these are over and above the work that is already underway on other initiatives.
A read through of this updated programme for 2011 revealed at least 35 separate files of direct interest to the Bar, without exploring the more esoteric areas of practice in, say agriculture or fisheries law.   Many of these have been anticipated and their gestation followed by the Bar over months and sometimes years, often being covered in Brussels News.  I will certainly update you on them in the next issue.  But to give you a flavour of what is coming between now and the end of the year:

Civil Justice – legislative proposals

· Proposal for a regulation for a European Order on the freezing of bank accounts – due 20 July;

· Proposal for an EU legislative instrument on European Contract law – due 19 October – to which I will return later;

· Alternative Dispute Resolution - ADR – proposal for a directive on ADR and a regulation on Online DR – due November;

· Proposal for a legislative instrument on limitation periods in cross-border RTAs – due December.

In addition, DG Justice will deliver 5 Communications or reports of potential interest to you in the final quarter of the year:  

· Communication on Collective redress, following up on the important horizontal consultation to which the Bar responded earlier this month; 

· Report on the application of the legal aid directive (cross-border civil and commercial matters) of 2003;

· Report on the application of the 2005 Unfair Commercial Practices Directive
· Report on the effectiveness of an assignment of a claim against third parties under  the Rome I regulation – this report will look at the overall need to review Rome I -  a subject to which I will return later;

· Communication defining strategy for the EU's international presence in the field of civil law (and of judicial cooperation in criminal matters).

The reading of lists is perhaps not the height of oratory, but some of you will also wish to note one or two other Commission plans for later this year:

· In the field of public procurement – Modernisation of the EU public procurement framework; access of third country companies and goods to the EU market; and expanding the use of electronic public procurement;

· Communication on Corporate Social Responsibility – due mid-July; 

· Communication on the quantification of harm in antitrust damages – due third quarter;

· Communication on passenger rights – due October;

· Communication on a new VAT strategy – due 4th quarter;

· Communication on double taxation – due next month.

Some of these initiatives fall under the aegis of the Commission’s late 2010 Single Market Act initiative, launched last October, which heralded the adoption of 50 new measures by 2012 (the 20th anniversary of the Single Market) designed to fulfil the full potential of the Single Market for the benefit of its citizens.  A revised and more focussed Communication was adopted in April and reported on in Brussels News 98, circulated with your conference papers.

I’m not going to go into criminal justice issues with this audience, but that field is just as crowded.   And of course, there are proposals relating to professional qualifications, training  and other issues of import to practice itself.  If you are interested, again, I refer you to Brussels News.

Before I leave my general overview of what is in the offing, we should not forget that the Commission is not alone in coming up with ideas about what the EU should be focussing on.  For example, just in the last week, I have been talking to Members of the European Parliament about providing Bar expertise to assist them in devising possible EU initiatives: 

(i) Amending the Rome II regulation 864/2007 on the law applicable to non-contractual obligations so that it provides conflicts rules in the area of defamation and privacy; and
(ii) legislating on property law and defending (cross-border) the right to property.
A closer view of some ongoing work

In terms of files of interest to the Bar where legislative proposals have already been adopted by the Commission, or in anticipation of which the Commission is currently consulting the public, there are a couple that are worth looking at in rather more detail.

European Contract law 

I am going to focus much of the rest of this talk on this file, not just because of its potential impact per se on the Bar and our clients, but because over the next several months, a number of issues of wider principle will likely be under the spotlight, and these could have repercussions across the whole area of EU competence in the Justice field.  Moreover, many of the principles discussed at this conference will come into focus on this file in the course of the next several months, so the Bar will have much to think about and potentially act on.  
Many of you will know that the Bar has been actively following this file at EU level for 10 years now.  Many will have heard my regular updates, including in recent years at this event.  I am thus assuming a certain amount of background knowledge and apologise to anyone for whom this is all new – though in some senses you should consider yourself lucky.
Earlier this year, the Bar responded to the Commission’s consultation, launched in July 2010, on the future of European Contract law.  We were among 320-odd respondees, governments and stakeholders alike.  The consultation tabled 7 possible options going forward, from merely publishing the results of the work of the experts to creating a full binding civil code. 

Some sections of the European legal profession are supportive of the Commission’s preferred option, to adopt a regulation creating an optional instrument; which would be a stand-alone instrument, requiring no reference to national law – including on issues such as remedies.  This was being touted as a 28th regime, to sit on top of the existing national laws, but in recent months, the preferred description is of a second, optional contract law in each Member State.  This shift in emphasis is in part intended to get round difficulties of conflicts of law, and, I increasingly suspect to try to distinguish it from the case law on optional instruments based on Article 114 TFEU (ex-95 TEC)  - the issue of legal basis – to which I will return later.  

The Bar’s view

The Bar, along with the rest of the legal profession in England and Wales, takes a sceptical approach, considering that the Commission has failed to date to prove that there is a real problem with cross-border contractual activity, or that, if there is such a problem, it is caused by, or can be resolved by, an EU instrument on contractual law, whether optional or not.   

We say, and consumers and small businesses say it too, that they are far more concerned about issues such as delivery, security of payment; dispute resolution and enforcement when things go wrong, than the finer terms and conditions of the contract itself.

Moreover, though the Commission was for a long time at pains to deny this, it is our view, and has been openly admitted by key MEPs, that an OI cannot be truly optional – the only option a consumer will have is whether or not to contract – they will not be able to choose the terms of the contract.
There are also difficulties with its overlap with Rome I in particular Article 6 - the latter will need to be amended (UK opt-in) and Member States would need to agree to their overriding mandatory rules being dis-applied.

Our response underlined the fact that a European OI is likely to lead to greater legal uncertainty – with national judges inevitably interpreting the OI in line with their own legal traditions.  The divergence in interpretation that would follow may or may not be solved in the medium to longer term by the ECJ, but as it is currently composed, it is hard to see how it could cope with such an upsurge in work. 

We are also very concerned about the costs – in terms of additional legal advice that the clients would require in order to make an informed choice, and the additional training that will need to be provided to law students, legal professionals and judges, in order to properly advise clients and adjudicate on any disputes arising. 

The Law Society of E & W is working with others to develop standard terms and conditions for use in certain types of cross-border contracts, without the need for the OI.  The Bar has not very publicly supported this to date, not wishing to concede the ground too quickly, but sees it as a possible solution if the political tide starts to move more in our direction. 

Moreover, though this message has to be used cautiously, if there were to be a reduction in the volume of international legal work coming to the UK as a result of any such EU initiative, that would result in a tangible financial loss to the whole of the EU.  It is both naive and unrealistic to assume that big business would switch to using an untried, untested new body of contract law, particularly if legal certainty or freedom of contract were in any way undermined, which seems likely.  
By now, as you might imagine, the UK legal profession’s stance on this file is well known, and has more and more attracted the criticism of “vested interests”, and not being sufficiently “European” in perspective.  This is irritating, not least because I sense an increasing number of other stakeholders coming round to our view, but also because the UK is often one of the Member States that most efficiently implements and applies EU legislation once it is adopted.  My attendance 10 days ago at the EJN meeting on the European Small Claims Procedure, which was to have been implemented in all national laws by earlier this month,  comes to mind – the Belgian equivalent of Which? anonymously tried to avail of the European Small Claims procedure in the Belgian courts recently – neither the court officials nor judges had ever heard of it.  
What is happening now?
The Commission is consulting on the content of the work product of its Expert Group, set up in April 2010, consisting of 189 Articles.  The Commission published this “feasibility study” at the beginning of May, and has imposed an unacceptably short deadline of 1 July for comments.  This is all the more unreasonable when considered in the light of the fact that only now are stakeholders presented with the possible text of a possible EU instrument, even though we were asked to select what type of instrument we would favour during the last consultation. 
The Bar’s Working Group has not yet taken a formal view on its substantive content, so I do not propose to go into it now - though there are some notable features – there is no requirement of consideration for the formation of a contract; the draft does after all incorporate the principle of good faith; it contains extensive grey and blacklists of “unfair contract terms” , which may extend to individually negotiated clauses; etc. I commend those interested in looking at the nuts and bolts of the work to view it at: http://ec.europa.eu/justice/policies/consumer/docs/explanatory_note_results_feasibility_study_05_2011_en.pdf
Indeed, please forward any comments to me by mid-June so that we can take account of them in our formal response. 

I should add that on 12 April, the Legal Affairs committee of the European Parliament (JURI) adopted Diana Wallis MEP’s own initiative report on the Commission’s plans for a future European Contract Law.  It is due to be voted on by the whole EP next week.  The report reflects the slightly varying views of the Legal Affairs Committee itself, the Internal Market and Consumer Protection (IMCO) and Economic and Monetary Affairs (ECON) committees.  It is, however, as expected, largely supportive of the Commission’s plans, in particular to develop an Optional Instrument, by way of an EU regulation.

What next?
The Commission’s update action plan of May 2011, described earlier, lists the EU proposal as for adoption on 19 October, giving an indicative legal base of Article 114 TFEU.

We can look forward to a really interesting few months ahead.  We can safely assume that the Commission will stick to its plan and adopt a proposal for a regulation creating an optional instrument for contract law, likely limited to sale of goods and “small” services; possibly cross-border in the first instance.  This prediction is sound for a number of reasons, not least among which the fact that Poland will hold the Presidency of the Council in the second half of this year, and it has been persuaded by the Commission to prioritise this file – which means it will be given lots of air time in Council meetings.  By contrast, the next 3 following Council Presidencies, Denmark, Cyprus and Ireland, are unlikely to do the same.   

So, what will happen if the Commission adopts its proposal based on Article 114 TFEU in October?  Aside from the obvious start of negotiations under the ordinary legislative procedure, there are a few more unusual possibilities:

1.
Judicial Review of the process so far, and the decision to adopt legislation?

It is not yet clear whether such a challenge could be mounted, nor indeed by whom, but among the many criticisms of the process to date, we argue that the Commission has not produced any or sufficient evidence of either the problems they cite or that an EU measure in the contract law field is the solution.   In other words – to quote what was said during yesterday morning’s session on proportionality – they have not “equipped themselves with the right information before taking the decision”.  Quoting from yesterday’s session, attributable to  – Tom and Jerry! (de la Mare and Facenna)

Moreover, the Commission patently took decisions on what it intended to do BEFORE even launching a public consultation on the options available, let alone awaiting the results of said consultation, and certainly long before any impact assessment was done.  Indeed, the IA is, I believe, still underway as I speak.  Even so, the Commission has formally announced its intention to adopt a legislative proposal in October.  

The Bar’s January 2011 consultation response sets these issues out in some detail, precisely to preserve our options going forward.
2.
National Parliament block of the proposal on grounds of subsidiarity?

One of the key institutional changes wrought by the Lisbon Treaty is the increased role of the national Parliaments in the legislative process: Member State national Parliaments are to be sent consultation documents, proposals, etc by the relevant originating institution (normally the Commission) at the same time as those documents are sent to the other institutions
. A national Parliament will then have an 8-week period during which to raise any objections it may have based on the principles of subsidiarity
.   The protocol describes how a blocking minority of one-third of all the votes allocated to national parliaments, (two per Member State) can cause the initiative to be reviewed and potentially either amended or abandoned.  At present, this would require the opposition of 9 Member States or a variation thereon based on the voting system described in the protocol.  I have been meeting with officials from other Member States’ representations in Brussels, and that target would be by no means unrealistic, assuming of course, that all is as it seems.  

3. Challenge before the ECJ of the legal basis if it is indeed Article 114 TFEU?
The EU institutions are aiming to use Article 114 TFEU.  The only possible alternatives are Article 81 (which would automatically mean that DK would not take part, and Ireland and UK would have their opt-in) and Article 352 (requiring Council unanimity).  Article 114, the so-called Internal Market provision, has so far been interpreted by the ECJ not to provide a legal basis for optional instruments, as it is a harmonising measure.   Nonetheless, the EU institutions are adamant that they have a solution to this problem, and have refused, to date, to discuss it (along with another uncomfortable issue - proportionality and subsidiarity).
The issue of legal basis is not only relevant here, but potentially has much wider repercussions.  Hence, I want to look at it a bit more closely.  

Article 81 TFEU (reproduced in annex)
Judicial cooperation in civil matters – It is not obvious that an optional instrument would fit within the terms of this article, though it is at least as arguable as under the others.  Under the Lisbon Treaty, the EP is co-legislator in this field, thus removing one of its early historical arguments against using this legal basis.

But, the legal basis has so far been strictly interpreted to be limited to cross-border measures; AND the UK and Ireland can opt-out, and Denmark is not in.  For these reasons alone, the Commission and EP will avoid that.  

If Article 81 were in the end to be relied on, the UK simply would not take part.   That still leaves us with a “competing” EU contract law, but most clients are likely to favour the devil they know.   The other issue that would need to be looked at would be the implications of extending the interpretation of the article to this type of substantive law.  

However, we know that it is unlikely to be chosen.

That leaves Article 114 or Article 352 TFEU.  For the sake of the argument, I reproduce both, in their pre-and post Lisbon wording:

Article 114 

“1. Save where otherwise provided in the Treaties, the following provisions shall apply for the achievement of the objectives set out in Article 26. The European Parliament and the Council shall, acting in accordance with the ordinary legislative procedure and after consulting the Economic and Social Committee, adopt the measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which have as their object the establishment and functioning of the internal market.” (my emphasis.  The material wording is identical to ex Article 95)

or 

Article 352 TFEU

“1. If action by the Union should prove necessary, within the framework of the policies defined in the Treaties, to attain one of the objectives set out in the Treaties, and the Treaties have not provided the necessary powers, the Council, acting unanimously on a proposal from the Commission and after obtaining the consent of the European Parliament, shall adopt the appropriate measures. Where the measures in question are adopted by the Council in accordance with a special legislative procedure, it shall also act unanimously on a proposal from the Commission and after obtaining the consent of the European Parliament.

2. …..

3. Measures based on this Article shall not entail harmonisation of Member States' laws or regulations in cases where the Treaties exclude such harmonisation.

4. ……

Art 352 TFEU replaced Article 308 TEC, which read:

“If action by the Community should prove necessary to attain, in the course of the operation of the common market, one of the objectives of the Community, and this Treaty has not provided the necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the European Parliament, take the appropriate measures.”

The Grand Chamber of the Court of Justice of the ECJ has considered the interplay between these two legal bases (then Articles 95 and 308 TEC) in a case raising very similar points to those at stake now (quoted from, at one removed, in our response to the Commission GP of Jan 2011): 

Case C-436/03 (judgment 2 May 2006) EP (& Commission) v  Council of EU.  See: http://tinyurl.com/68padoz
The Council was supported by Spain and the UK, the latter represented by Lord Goldsmith and Nicholas Paines QC.  The action was for annulment of Regulation (EC) No 1435/2003 – European Cooperative Society (SCE), due to the Choice of legal basis.    The Court was clear that Article 95 (now 114) did not provide a legal basis to add an additional legal form that could be chosen instead of the national ones.   

I commend the judgment to you, but there is also an informative discussion in  – 

http://eulaw.typepad.com/eulawblog/2006/05/harmonization_l.html
The House of Commons EU scrutiny committee also looked at Article 308 in detail, though note that, as shown above, the wording has changed in the newer Article 352 version, so some of the discussion is obsolete.  See: 

http://www.publications.parliament.uk/pa/cm200607/cmselect/cmeuleg/41-xxix/41-xxix.pdf
Possible conclusions :
· It is striking that Article 308 was amended by the Lisbon Treaty to arguably expand and update its application, but Article 114 (95 as was) was not.

· Article 308, the precursor to Article 352, has repeatedly been used when the EU needed a legal base to add an extra optional or 28th regime to sit alongside national law in a particular field, notably in company law and in intellectual property law. Examples:

· the European Company, (Regulation EC  2157/2001
· the European Economic Interest Grouping

· the European Cooperative Company.

· the 2008 proposal for a COUNCIL REGULATION on the Statute for a European private company  

· In intellectual property field – see Case  C-377/98 NL v EP and Council  http://tinyurl.com/5rrw553
· In the IP field the Lisbon Treaty introduced a new legal basis under Article 118 TFEU.  It must be arguable
 that this was needed precisely because Article 95 as was (114 now) did not give a legal basis to introduce e.g. a separate EU trademark regime to sit alongside the national ones, so in the past they had no choice but to resort to Article 308 (now 352) with all the political difficulties that entails.  If that is a correct analysis, that a Treaty change was needed in the IP field to get around the limitation of Article 114 as a “harmonising measure”, as interpreted by the ECJ Grand Chamber above, then it must surely be quite a challenge for the Commission and EP to overcome the same limitations in the wording as regards a 28th regime in the contract law field.

· It is clear that the EP would favour 114, as 352 requires its more limited consent be secured.  But such arguments have been condemned in the past for allowing procedural rules to determine the choice of legal basis rather than the substantive content of the measure.

· It is also clear that neither the Commission nor the EP will support Article 352 as Council unanimity is required.

What if the Commission does succeed in using Article 114 here?
Let’s assume they persuade the Legal Services to support them in using Article 114, and the ECJ either is not asked quickly, or does not follow or distinguishes previous case law.  Could there be other repercussions?

· The legal basis, Article 308 as was, could be called into question on all the above existing instruments which, ironically, the Commission and EP fought so hard to secure;

· Moreover, if the Commission were to succeed in using Article 114 in the field of contract law (with, we suspect, plans to extend this to other areas of civil law in the future), what is to stop it from using that Article to try to circumvent both the limitation to cross-border matters and the UK protocols, elsewhere in the justice and home affairs fields, including in Schengen – immigration etc? There are safeguards built into Article 352 on its face, to stop it from being misused, but there is no such limitation on Article 114, if and when the narrow interpretation of “harmonisation / approximation”, so far imposed by the ECJ, were to be set aside.    That could deprive the UK of its opt-in in the future, on files which it clearly anticipated would benefit from the coverage of the UK protocols. The same would be so for Ireland, and even more so for Denmark.  And Article 114 is not limited to cross-border measures, as is Article 81.

I defer to my audience on whether this could prove to be as alarming as it appears to me to have the potential to be, but it certainly bears close analysis.

Inter-relationship with Rome I, in particular Article 6

You may recall that I mentioned earlier that the Commission will be looking at assignment under Rome I later this year, and the possible need to revise the regulation.  A more pressing but politically, as well as legally, sensitive amendment that will likely be sought if the Commission proceeds with its proposal for an optional instrument will be to dis-apply Rome I to a contract where the optional instrument is chosen, since it is supposed to be a stand-alone measure.  Of particular importance would be the removal of the over-riding protection for consumers currently contained in Article 6.   This is one of the many reasons why Consumer bodies are against the Commission’s plans – for the OI to appeal to consumers, it needs to impose a high level of consumer protection.  But if it is too high, SMEs may not be keen to use it, even if, as the Commission claims, wrongly in our view, it would allow it to use the same terms and conditions throughout the EU.  If consumer protection is reduced from a high level to one which will attract business, AND consumers lose the protection of Article 6, then what is in it for consumers? 

Before I leave this, it is worth noting that if the Commission were to propose to revise Rome I, prima facie, it would have to do so under Article 81 TFEU.   The UK and Ireland would have the choice not to opt-in, and Denmark would be excluded, unless it unilaterally adopted a similar measure later on.  Where would that leave us?
Public policy issue – national mandatory rules.
A couple of other important current files:

Consumer Rights Directive 

The original 2008 proposal was to modernise 4 existing consumer contract directives and replace minimum harmonisation with maximum harmonisation.  There is considerable overlap between this proposal and the Commission’s work on contract law, at least as it relates to consumers – hence many commentators are in any event asking the Commission to await the outcome of negotiations on this file before proceeding on the other.  

The Council and the EP are currently locked in an “informal trilogue” chaired by the Commission to try to thrash out an agreement, starting from very divergent positions reached separately earlier this year.  The Council’s approach involves limiting the scope of the CRD to the matters addressed in Chapters 1 to 3 – general definitions, information duties and rights etc., effectively deleting Chapters 4 and 5 and therefore leaving the directives which deal with consumer contract remedies and unfair contract terms alone.  The EP favours reinstating Chapters 4 and 5 but with specific derogations from maximum harmonisation which, for example, cater for Member States’ existing sale of goods remedies and allow for additions to the annexes setting out contract terms which are to be regarded as unfair.
 The Bar’s own historical position has been, and remains:
1.       A deletion of the right to reject in favour of the proposed hierarchy of European remedies would be viewed as a significant reduction of consumer protection in the UK;
2.       There is no, or very little, need to meddle with the existing regime relating to unfair contract terms.  In particular, there is no need for a blacklist;
3.       If there is to be maximum harmonisation it should focus on information and definitional requirements.  It should not be extended to areas such as remedies.  
 
When the proposal was altered to limit the scope to distance contracts, we expressed the further concern that this could lead to considerable confusion (eg a customer would have different rights if he bought a TV from Currys online rather than visiting the store) and that this might well lead to maximum harmonisation by the back door because Member States would find that confusion extremely unpalatable.
 
The Council approach addressed most of our concerns, by removing sale of goods remedies and unfair contract terms from the CRD.   The EP’s approach is more problematic for us.  We thus watch the on-going battle with great interest.  For the most recent publicly available text setting out the textual options, go to: 
 http://register.consilium.europa.eu/pdf/en/11/st08/st08992.en11.pdf
Brussels I regulation review 

On 14 December 2010, the European Commission adopted its much-anticipated proposal on the review of regulation 44/2001 on recognition and enforcement of judgments in civil and commercial matters.  Procedure reference COD(2010)0383.  In early April, the UK and Ireland both confirmed their intention to opt-in to the proposal.  The pressure is now on, however, to ensure that the revisions resolve the problems of the application of the regulation, as witness much of the ECJ case law on the subject, without taking any backward steps on wider issues.  There are several areas where debate is heated, including the extent of the abolition of exequatur, and the safeguards needed where it is abolished (though the Commission’s extraordinarily cavalier abolition of exequatur and the possibility to refuse on grounds of, say public policy, is coming under increasing attack); application in ex-parte cases; the exclusion or otherwise of arbitration from the scope of the regulation; and the regulations’ third country application, to mention but a few.  

The Legal Affairs Committee of the EP will be organizing a further workshop on the file in the early autumn, at which Alex Layton QC is due to speak. 
Thank you.

Evanna Fruithof

Consultant Director, 

Bar Council Brussels Office

27 May 2011

Treaty on the Functioning of the EU
ARTICLE 81 TFEU (ex Article 65) - JUDICIAL COOPERATION IN CIVIL MATTERS

1. The Union shall develop judicial cooperation in civil matters having cross-border implications, based on the principle of mutual recognition of judgments and of decisions in 

extrajudicial cases. Such cooperation may include the adoption of measures for the approximation of the laws and regulations of the Member States. 

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in 

accordance with the ordinary legislative procedure, shall adopt measures, particularly when necessary for the proper functioning of the internal market, aimed at ensuring: 

(a) the mutual recognition and enforcement between Member States of judgments and of 

decisions in extrajudicial cases; 

(b) the cross-border service of judicial and extrajudicial documents; 

(c) the compatibility of the rules applicable in the Member States concerning conflict of laws and of jurisdiction; 

(d) cooperation in the taking of evidence; 

(e) effective access to justice; 

(f) the elimination of obstacles to the proper functioning of civil proceedings, if necessary by 

promoting the compatibility of the rules on civil procedure applicable in the Member States; 

(g) the development of alternative methods of dispute settlement; 

(h) support for the training of the judiciary and judicial staff. 

3. Notwithstanding paragraph 2, measures concerning family law with cross-border implications shall be established by the Council, acting in accordance with a special legislative procedure. The Council shall act unanimously after consulting the European Parliament. 

� Protocol No 1 on the role of the national parliaments of the EU See Lisbon Treaty, Official Journal C 115/203 of 9 May 2008.  Consolidated version of the Lisbon Treaty, go to:


� HYPERLINK "http://eur-lex.europa.eu/JOHtml.do?uri=OJ:C:2008:115:SOM:EN:HTML" ��http://eur-lex.europa.eu/JOHtml.do?uri=OJ:C:2008:115:SOM:EN:HTML� 


� Protocol No 2 on the principles of subsidiarity and proportionality. See Lisbon Treaty, C 115/206 


� And see article on this at: � HYPERLINK "http://grahnlaw.blogspot.com/2008/06/eu-tfeu-european-intellectual-property.html" ��http://grahnlaw.blogspot.com/2008/06/eu-tfeu-european-intellectual-property.html�
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