TRANSPARENCY IN PUBLIC PROCUREMENT
Oliver Jones

Brick Court Chambers

(i)
Introduction & summary
1. The European procurement regime is in many ways defined by a fundamental distinction: those contracts that are regulated by Directive 2004/18/EC
 (“the Directive”) (as implemented in the UK by the Public Contracts Regulations 2006) and are therefore subject to the full procurement regime, and those that are not. 
2. However, in recent times, and as highlighted by the ECJ’s recent decision in Case C-226/09 Commission v Ireland (judgment of 18 November 2010), that distinction is being eroded, primarily through the expansion of the obligation of transparency. In short, as this concept is expanded so as to impose precise and positive obligations on contracting authorities, and in the absence of any strict delineation of the extent of the obligation, contracting authorities are becoming increasingly vulnerable to challenge even in relation to contracts outside the core scope of the Directive.
(ii)
The rationale of the obligation of transparency 
3. The detailed procedural rules contained in the Public Contracts Regulations 2006 (“the 2006 Regulations”) apply in full only to certain types of contract: contracts below a certain threshold are excluded altogether, and limited obligations apply in relation to certain types of services contracts (“Part B contracts”) and public concession contracts.
 
4. However even where a contract is outside the core scope of the Directive and the 2006 Regulations, a contracting authority remains obliged to comply with fundamental principles of non-discrimination and transparency (as is now confirmed expressly in regulation 4(3) of the 2006 Regulations). 
5. In this vein, in Case C-275/98 Unitron Scandinavia et al v Ministeret for Fodvarer (“Unitron”) [1999] ECR I-8291 the Court held:
“[29] …where a contracting authority grants to a body which is not a contracting authority special or exclusive rights to engage in a public service activity, the only requirement is that the measure whereby that right is granted must stipulate that, in relation to the public supply contracts which it awards to third parties in the context of that activity, the body in question must comply with the principle of non-discrimination on grounds of nationality.
[31] It should be noted, however, that the principle of non-discrimination on grounds of nationality cannot be interpreted restrictively. It implies, in particular, an obligation of transparency in order to enable the contracting authority to satisfy itself that it has been complied with.”
6. The obligation of transparency arose in this context, therefore, to ensure verify compliance with the obligation of non-discrimination and equal treatment: see, further, Case C-324/98 Telaustria and Telefonadress v Telekom Austria (“Telaustria”) [2000] ECR I-10745 at [60]-[61].

7. Most recently, in Commission v Ireland, AG Mengozzi enunciated this principle as follows:

“[35] It is true that, in terms of the rationale underlying the settled case-law in this field, the principle of transparency has an ancillary role compared with the principles of equal treatment and non-discrimination. However, the fact that it is ancillary does not make it subordinate, as envisaged by the Irish Government. Quite the reverse, the duty of transparency is ancillary in the sense that its observance makes it possible to ascertain whether the other two ‘main’ obligations have been complied with. If the authority fails to act transparently, it becomes difficult, if not impossible, to ascertain whether or not it may have failed to fulfil the requirements of equal treatment and non-discrimination.

[36] Moreover, observance of the duty of transparency is a vital precondition for guaranteeing that all potential tenderers are properly informed of the tendering procedure, thereby ensuring equality of treatment.”

8. However this mere linkage between transparency and equal treatment is, perhaps, too simplistic. In R (Law Society) v Legal Services Commission [2007] EWCA Civ 1264 Lord Phillips CJ (as he then was) set out five “rationales” underlying the obligation of transparency (at [43]):
(a) First, it enables the contracting authority to satisfy itself that the principles of equal treatment and of non-discrimination on the grounds of nationality have been complied with.

(b) Secondly, it facilitates competition.
 
(c) Thirdly, it enables the impartiality of procurement procedures to be reviewed.
 
(d) Fourthly, it precludes any risk of favouritism or arbitrariness on the part of the contracting authority.

(e) Fifthly, it promotes a level playing field by enabling all tenderers to know in advance on what criteria their tenders will be judged and those criteria are assessed objectively.

9. The wider the rationale is drawn, of course, the wider the potential scope of the obligation. While Commission v Ireland suggests that the core requirement remains that the obligation of transparency is necessary to ensure compliance with the principle of equal treatment, the limits of the obligation remain unclear.
(iii)
Case C-226/09 Commission v Ireland (judgment of 18 November 2010)
10. In Commission v Ireland the ECJ was concerned with the procurement of a contract for the provision of interpretation and translation services. These services are “Part B” services, and so only the limited obligations imposed by the Directive applied. The Irish Department of Justice, Equality and Law Reform (“the Department”) originally advertised that the award would be assessed by a series of (unweighted) criteria. Following the submission of the tender, weightings were developed. Following an initial review of the tenders, amendments to those weightings were made. The Commission alleged that both the adoption of weightings after the deadline for submissions and the alteration of the weightings after the initial review constituted infringements of the obligations of transparency and equal treatment.

11. The Court held that it was legitimate for the Department to adopt weightings after the deadline for submissions. This, it was said, would not give rise to a risk of a lack of equality between tenderers. The Court said:

“[45] Specifically, in the call for tenders at the origin of this case, the contracting authority provided more information than is required by the Directive and the award criteria for the contract at issue were not formulated in the contract documentation in such a way that there could be held to be a difference in treatment to the detriment of undertakings located in a Member State other than Ireland which might have been interested in the contract. 

[46] By attributing weightings to those criteria, the contracting authority simply set out the terms on which the tenders submitted were to be evaluated, without in any way infringing the obligation to interpret the award criteria in the same way…” 

12. It was unlawful, however, to alter the criteria following the initial review. The Court said:

“[61] A stage during which the tenders submitted are reviewed by the members of the evaluation committee, on an individual basis, before the committee meets, forms an integral part of the procedure for the award of the contract in question. 

[62] In those circumstances, if the award criteria are altered after that stage, during which the tenders were reviewed for the first time, the criteria on the basis of which the initial review was carried out would effectively be altered. Such conduct is not consistent with the principle of equal treatment or the consequent obligation of transparency. 

[63] Lastly, it should be noted, first, that, contrary to Ireland’s submissions, the second complaint relied on by the Commission can be held to be well founded without there being any need to demonstrate that the alteration of the relative weighting discriminated against one of the tenderers. It is sufficient for that purpose that it cannot be ruled out that, at the time the alteration was made, it might have had such an effect.” 

13. The two findings of the ECJ are somewhat difficult to reconcile. If amending the weighting was an alteration of the criteria, why was the addition of the weighting to the criteria in the first place not an alteration of the criteria? It could be said that the difference is consistent with the primary rationale of the obligation of transparency, namely to ensure compliance with the principle of equal treatment: because all potential tenderers were equally in the dark about the weightings prior to the deadline for submissions, the Court concluded that there was no potential for a lack of equal treatment when the contracting authority had not yet reviewed the submitted bids. After it had done so, however, an amendment to the criteria inherently gives rise to the suspicion that the alternation was in some way discriminatory.
14. However it is difficult to see how a failure to state the weightings to be applied to the criteria did not, for example, impede the ability of the tenderers to judge the criteria objectively and submit bids on that basis. The suggestion by the ECJ that the attribution of the weightings after the deadline for bids “did not constitute an alteration of [the] criteria” and would not have had an effect on the preparation of bids by potential tenderers (at [48]) is curious. 

 (iv)
Defining the content of the obligation of transparency

15. This lack of clarity is, perhaps, deliberate. In Commission v Ireland AG Mengozzi was at pains to emphasise that the obligations should not result in the “covert application” of the detailed rules applicable to “core” contracts,
 and that their consequences must be determined on a “case-by-case” basis.
 In this vein it has been held domestically that the obligations of transparency and equal treatment do not automatically require compliance with the detailed requirements of the Directive and the 2006 Regulations: De Vilbiss Medequip Limited v NHS PASA [2005] EWHC 1757 (Ch). That is, while the detailed obligations applicable to core contracts are grounded in the principles of equal treatment and transparency,
 the reverse is not also true: those principles do not necessarily carry with them more specific obligations. 
16. In short, while it is clear what the obligations of transparency and equal treatment do not necessarily require, it is more difficult to spell out the precise scope of the obligations with any clarity. In the view of AG Mengozzi, the obligations of transparency and equal treatment only create subsidiary obligations that are the “natural consequence” of the overarching principles.
 
17. In summary, the obligation of transparency now appears to require (at the very least):

(a) A “sufficient degree of advertising” in relation to contracts which are likely to be of cross-border interest: Telaustria, [60]-[62]; Parking Brixen, [46]-[49].
(b) That the subject matter of the contract and the criteria governing its award be clearly defined: Commission v France, [34].
(c) That the criteria to be applied by the contracting authority be applied consistently throughout the procurement process: SIAC, [43].
(d) That the criteria not be changed after tenders have been submitted: Commission v Ireland and Case C-448/01 EVN and Wienstrom [2003] ECR I‑14527 at [92].
18. The devil is, of course, in the detail. Without the precision afforded by the rules of the Directive, it is difficult to know (for instance) what “degree” of advertising is sufficient, or what constitutes “inconsistent” application of the award criteria, or what amounts to a “change” in the award criteria. In his Opinion, AG Mengozzi spoke of actions that would be “tantamount to modifying the criteria”.
 But this merely rephrases rather than resolves the problem.
19. No doubt in part as a result of this lack of clarity, many contracting authorities, out of an abundance of caution, purport to apply “core” procurement methods in relation to those contracts not strictly regulated by the Directive, despite not being obliged to do so. In this context if the contracting authority then does not comply with “core” procedures, can it not be said that it has “changed” the criteria on which it was purporting to award the contract? This is especially so in an area in which terms such as “most economically advantageous tender” are terms of art with loaded meanings well known to contractors and contracting authorities in the field. If that is right, then by acting with caution the contracting authority is effectively placing upon itself far more extensive obligations than the nature of the contract requires.
20. The expansion of obligations of equal treatment and transparency therefore carries with it a contraction in the ability of contracting authorities to procure with certainty, and exercising caution may lead to more obligations on contracting authorities, not less. The contracting authority is caught between the “rock” of the core requirements of the Directive, and the “hard place” that is the rather murky scope of the transparency principle.
(v)
Conclusion
21. Thus while the obligation of transparency aims to throw light on the procedures adopted by contracting authorities, it also casts shadows on the extent of contracting authorities’ legal obligations. This requires contracting authorities, at the very least, to tread cautiously. However this creates its own problems: any procedure a contracting authority decides to adopt will have to be applied consistently and without alteration during the procurement procedure, such that the greater the caution, the greater the burden.
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